
IN RE:   COMMISSION OF INQUIRY INTO ALLEGATIONS OF POLICE  
 INEFFICIENCY IN KHAYELITSHA AND BREAKDOWN IN  
 RELATIONS BETWEEN THE COMMUNITY AND THE POLICE  
 IN KHAYELITSHA 

FINAL WRITTEN SUBMISSIONS 
ON BEHALF OF THE WESTERN CAPE PROVINCIAL GOVERNMENT 

INTRODUCTION 

1. The purpose of this document is to present, in light of the evidence before this 

Commission, submissions of the Department of Community Safety (“DOCS”), 

regarding the two questions forming the mandate of the Commission, as well 

as to address those recommendations which have been offered by parties 

before the Commission that fall within the purview of DOCS. 

2. We recall that the mandate of the Commission is, in summary, to:  

2.1. Investigate complaints of inefficiency of SAPS in Khayelitsha and a 

breakdown in communications between the community and SAPS. 

2.2. Compile a written report of its findings and recommendations and 

submit same to the Premier. 

3. DOCS submits that the evidence before the Commission shows beyond doubt 

that SAPS has not performed efficiently in Khayelitsha, and that there has 



!  2

been a resultant breakdown in its relationship with a community plagued by 

one of the highest contact crime rates in the country.     

4. The Commission has heard harrowing experiences of crime from people living 

or working in Khayelitsha.  They have spoken of unresponsive, unmotivated 

and unsympathetic police, slow response times, and shoddy service.  More 

generally, they have complained of SAPS’ failure to prevent crime and 

apprehend perpetrators.  Individual officers have been described as 

incompetent at best, and corrupt at worst.    Some have so despaired of the 

will and capacity of SAPS to protect them that they have given up reporting 

crime incidents altogether.  And a few have resorted to brutally inflicted mob-

justice. 

5. Personal testimony was complemented by that of experts lending background 

to the individual accounts.  Almost all of the experts concurred that 

Khayelitsha has been very poorly resourced and policed.  In the aggregate, 

the experts showed that the law enforcement crisis in Khayelitsha could not be 

attributed to individual dereliction or default – the so-called “bad apple” 

syndrome.  Rather, the problem was systemic, so much so that even heroic 

efforts of SAPS officers on the ground are frustrated by an enforcement 

regime in a state of disrepair.  

6. DOCS hopes that the Commission’s findings go some way towards 

addressing the parlous state of policing in Khayelitsha.  It welcomes many of 

the recommendations advanced by the expert witnesses, and hopes that they 

will find their way into the Commission’s report, and be implemented by SAPS 

as appropriate.  Most of all, DOCS is satisfied that the evidence vindicates its 
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contention that one part of the solution to the crime crisis in Khayelitsha is to 

facilitate DOCS in properly performing its constitutional mandate to monitor 

and oversee SAPS’ activities  in Khayelitsha.    

7. These submissions should not be taken as DOCS’ definitive and final word on 

any particular proposal.  All of the recommendations pertaining to DOCS will 

need to be studied, debated and fleshed-out; implementation of proposals can 

occur only after consultation with the affected communities, SAPS, and all 

other interested parties. 

8. It needs also to be said that the efficacy of recommendations will be 

dependent upon the buy-in of SAPS.  But in the wake of the Commission, 

DOCS is confident that the necessary cooperation will be forthcoming.  The 

Provincial Commissioner, General Lamoer, undertook in one of the final 

sittings of Phase One that SAPS will work with DOCS going forward to 

facilitate the latter’s functions. In so doing, he acknowledged the value of 

provincial oversight and monitoring, which he welcomed as a means of 

assisting SAPS in better servicing the community.   (Deputy Commissioner 1

Maj. Gen. Jeptha suggested that a Memorandum of Understanding between 

DOCS and SAPS may be appropriate to fomalise their cooperation going 

forward.)   Whilst DOCS would not be averse to negotiating same, it is of the 2

view that regulations to be promulgated under the CSA would adequately 

perform the same functions as such a Memorandum. 

9. In point of fact, many of the recommendations placed before the Commissions  

 Tr, 6718.1

 Tr, 6315.2
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have been anticipated in the Western Cape Community Safety Act, 3 of 2013 

(the “CSA”).   It forms a framework that will, together with regulations to be 3

drafted thereunder, accommodate many of the experts’ fruitful 

recommendations.  DOCS looks forward to consulting with all concerned in 

the course of preparing such regulations.   4

10.  The main thrust of these submissions may be summarised thus: 

10.1. There is a crisis in law enforcement and crime prevention in 

Khayelitsha.   

10.2. This crisis is caused in part by inefficiencies in policing by SAPS. 

10.3. There is a lacuna in the regulatory framework at both national and 

provincial level with respect to the activities of SAPS, which the CSA 

and regulations thereunder will mitigate at provincial level. 

10.4. The CSA will accommodate many of the fruitful recommendations made 

by experts before the Commission. 

BACKGROUND 

11. The Commission was established by the Premier of the Western Cape 

Province on 24 August 2012, pursuant to discretionary powers under s. 206(3) 

and (5) of the Constitution of the Republic of South Africa, 1996 (the 

“Constitution”), read together with s 127(2)(e) of the Constitution and s. 1(1) of 

the Western Cape Provincial Commissions Act, 10 of 1998. 

 Bundle 2(3), File 10, Item 29.3

 The CSA invests broad powers in the Minister to make regulations to achieve the object of 4

the Act.
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12. It followed complaints by civil society bodies alleging systemic failures in 

policing in Khayelitsha.  A spate of vigilante killings suggested that people had 

lost faith in the ability of SAPS to deal with violent crime, and a breakdown in 

the relationship between the community and the SAPS.  On 7 July 2012, 

Minister Plato was invited by the Khayelitsha Community Police Forum to 

attend a safety seminar co-hosted with the Khayelitsha Development Forum 

(KDF) - to discuss, amongst others, “mob justice”.   There was discussion of 5

ways to enhance partnerships between the community and crime prevention 

agencies in the context of vigilante killings.  Thereafter DOCS produced a 

report, recommending the establishment of a commission of inquiry.   The next 6

day the Provincial Cabinet approved the proposed commission.   The Premier 7

formally appointed the Commission on 22 August 2012.    8

A.  The Mandate of DOCS 

13. The starting point in any considerations of DOCS’ functions with respect to 

policing is Chapter 11 of the Constitution.  Two sub-sections of s. 206 provide 

for the provincial monitoring, oversight and other powers with respect to police 

conduct: 

 “(3)  Each province is entitled- 

(a) to monitor police conduct;  

(b) to oversee the effectiveness and efficiency of the police 
service, including receiving reports on the police service;  

 WCHC Record Zille Answering Affidavit, para 545, p 1296.  (Report of 14 August 2010)5

 WCHC Record HZ38, Record p 1412 – 1418.6

 WCHC Record Zille Answering Affidavit para 160, COI Record 1187.7

 WCHC Record Zille Answering Affidavit para 189.1, COI Record 1197.  8
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(c) to promote good relations between the police and the 
community;  

(d)  to assess the effectiveness of visible policing; and  

(e) to liaise with the Cabinet member responsible for policing 
with respect to crime and policing in the province.  

(4)  A provincial executive is responsible for policing functions- 

(a)  vested in it by this Chapter;  

(b)  assigned to it in terms of national legislation; and  

(c)  allocated to it in the national policing policy.”  

14. One premise of the monitoring and oversight powers vested in provinces is 

recognition that a “one size fits all” approach to policing is an inadequate 

response to crime in its many manifestations.   As with all competencies 9

allocated concurrently between provinces and national government, it is 

appropriate that national policing policies and programmes be implemented 

in each province in a manner sensitive to the policing challenges in that 

province.  One example of an area in which special provincial measures 

seem appropriate is in the combatting of drugs; nearly half of all drug 

offences in the country are committed in the Western Cape.  Unfortunately, 

as detailed below, SAPS has rebuffed Province’s repeated calls for the 

reinstatement of a specialised drug unit. 

15. It bears noting at this point that, while Province has accepted that it has both 

the power and the obligation, in terms of section 206(3) to oversee and 

monitor policing in the Province, that does not entail that Province involving 

itself in the conduct of day-to-day operations of SAPS on the ground.  The fact 

 See the affidavit of the Head of Department (“HoD”) of DOCS, Dr Gilbert Lawrence, para 9

65 (referred to herein as “Lawrence affidavit”).  (Bundle 2(3), File 13 Item 6)
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that provinces are nevertheless vested with very important powers, 

entitlements and duties with respect to policing within their boundaries was 

recognised by the Constitutional Court in its decision upholding the 

lawfulness of this Commission: 

“[Province] has a legitimate interest that its residents are shielded from 
crime and that they enjoy the protection of effective, efficient and visible 
policing.”    10

16. Further: 

“A premier and the province bear the duty to respect, protect and 
promote the fundamental rights of people within the province.  In this 
case, the Premier is obliged to take reasonable steps to shield the 
residents of Khayelitsha from an unrelenting invasion of their 
fundamental rights because of continued police inefficiency in 
combating crime and the breakdown of relations between the police 
and the community.”    11

17. Further: 

“There is much to worry about when the institutions that are meant to 
protect vulnerable residents fail, or are perceived to be failing.  The 
police service has been entrusted with the duty to protect the 
inhabitants of South Africa and to uphold and enforce the law.  The 
Constitution requires accountability and transparency in governance.  
And it establishes both a general framework for oversight as well as 
specific mechanisms through which a province may exact 
accountability.”   12

18. It goes without saying that Province embraces these findings, and believes 

that they vindicate the provisions of the CSA. 

 Minister of Police and Others v Premier of the Western Cape and Others [2013] ZACC 33 10

(1 October 2013). (Para 37)

 Id para 51.11

 Id para 52.12
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B.  The Philosophy Behind Provincial Oversight and Monitoring 

19. The above-quoted pronouncements of the Constitutional Court dovetail neatly 

both with the CSA and with the essential content of expert reports submitted to 

the Commission, and the accompanying oral testimony of the respective 

experts. 

20. A report prepared for the Commission,  observes as follows: 13

“Different policing policies may exist for different provinces after taking into 
account the different policing needs and priorities of these provinces …  
This aligns the deployment of resources with the needs and priorities of 
the province and provision is made for the oversight of the effectiveness 
and efficiency of the SAPS …  For the Department to effectively contribute 
towards improving the quality of policing, it requires detailed information 
about the performance of the police in combating and investigating priority 
crimes throughout the province (Western Cape Department of Community 
Safety Annual Performance Plan, 2013/2014).”    14

21. DOCS’ embraces the view of one expert who testified before the Commission 

as follows: 

“One way of viewing police oversight is to see it as operating on three 
levels:  State and government control; social or civilian control and internal 
control.  Each sphere of oversight is important and together they provide a 
comprehensive system of accountability.”  15

22. Along similar lines, it has been observed that: 

“In modern democracies such as South Africa, the police are held 

 “Report on the Review of the Khayelitsha Police Performance Management System”, 2 13

May 2014. 

 Id paras 23 – 25.14

 Sean Tait, “Submission to the Khayelitsha Commission of Inquiry”, para 7 (citing Stone & 15

Ward, “Democratic Policing a Framework for Action” (2000) Policing and Society 10).  
(Bundle 12(1), File A, Item 19)
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accountable by a number of different structures … as a result a 
democratic police agency is by necessity accountable to multiple 
audiences through multiple mechanisms.”  16

23. Elaborating on the concept of police accountability to multiple agencies, it has 

been said that what is required is “built in redundancy,” as a means of 

balancing institutional weaknesses: 

“Each state and non-state entity in Khayelitsha brings with it a variety of 
strengths and unique capabilities, but also weaknesses.  What makes 
collaborative government arrangements successful and sustainable … is 
the ability to continue doing [sic] security despite the weaknesses or 
failures of the entities involved.”  17

C.  The Community Safety Act 

24. DOCS’ attempts to service its constitutional mandate has been hampered over 

the years both by the absence of a proper framework for the exercise of its 

powers and responsibilities, and by the failure on the part of SAPS, in certain 

instances, to extend co-operation.   (To take one example, Province has 

struggled to extract statistics essential to understanding the nature and extent 

of the crime problem in various communities.) 

25. DOCS’ efforts to elicit the cooperation of SAPS have been stymied by a 

culture of secrecy incompatible with the values of the Constitution.   An 18

 Newham & Bruce, “Provincial Government Oversight of the Police, Research Report for 16

the Gauteng Legislature”, April 2004. 

 Berg, Cartwright Lamb Report, 30 April 2014, Bundle 12(1), File A, Item 1. 17

 A starting point to the achievement of a democratic police force is presented in the 18

National Development Plan, 2013. (Bundle 9(5), File 16, Item 54)  The Plan envisages a 
professional, efficient and demilitarised police, and a service characterised by competent and 
skilled officers informed by a Code of Conduct, and in which information is aligned to 
individual competency and not to the ebb-and-flow of necessarily flawed crime statistics. 
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exchange at one of the sittings illustrates the point.  A SAPS witness 

attempted to justify a change in policy precluding DOCS from dealing directly 

with Station Commanders by saying that a particular complaint had been 

“leaked”.  To this, Commissioner O’Regan responded: 

“It is not clear to me why disclosure to the public in a democracy 
committed to accountability, responsibility and openness is necessarily a 
problem … why should the fact that the public becomes aware of the 
complaint becomes a problem”  19

26. The CSA will determine respective roles and responsibilities for the Western 

Cape and provide for obligations upon the police in terms of DOCS’ oversight 

and the manner in which complaints were to be treated, with the provincial 

ombuds person playing a key role in the processing of complaints.  20

27. For present purposes it suffices to note the broad structure of the CSA: 

27.1. First, the provincial Minister (the “Minister”), is empowered, inter alia, to 

monitor police conduct; oversee the effectiveness of policing policies 

and promote good relations between the community and the police. In 

exercising these powers, he may authorise DOCS employees, inter 

alia, to attend at scenes of police activity, and enter police premises.  

27.2. Second, the Minister may issue directives regarding the establishment 

of community police forums, and election of members.  An organisation 

may apply to the provincial Minister for accreditation as a 

neighbourhood watch.  

 Tr, 1274 – 75.19

 Tr. 1812.20
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27.3. Third, a provincial Ombudsman is established for purposes of receiving 

and investigating complaints into alleged police inefficiency and 

problems in relations between the police and the community. The 

investigative powers of the office include the power to direct any person 

to submit affidavits or give evidence. 

27.4. Fourth, an “integrated information system” is established to collect data 

from organs of state, private “security service providers”, and various 

other institutions.  

27.5. Fifth, the provincial Commissioner must report to the provincial Minister 

regarding, inter alia, police firearms lost or stolen; numbers of persons 

arrested; allocation of budget and resources; and complaints received 

about police misconduct.  

27.6. Sixth, the Act establishes a provincial Secretariat.  

28. Each of the particular provisions of the CSA as to which the Commission has 

heard evidence, are discussed in detail below. 

SUBMISSIONS 

A. The Scope of the Crime Crisis 

29. There may fairly be said to be a crisis in policing in the Western Cape.  The 

evidence before the Commission shows that this has been caused, in part, by 

police inefficiency - which has in turn contributed to the breakdown in relations 

between the SAPS and the community in which it operates.  A special concern 

of Province is what appears to be an irrational allocation of police resources 
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within the province insofar as Khayelitsha, like other areas plagued by 

extraordinarily high levels of crime is significantly under-resourced relative to 

safer areas, including in particular sectors populated by the relatively 

prosperous.   

30. Khayelitsha had, for the last measured 12-month period, the third worst 

murder rate of any police district in the country (after Nyanga and Inanda in 

KwaZulu Natal).   During this period 354 people were murdered in 21

Khayelitsha.  Of those, 168 were recorded at Khayelitsha Police Station, 54 at 

Lingelethu-West police station and 132 at Harare.  22

31. In a report compiled by Maj. Gen. De Kock, a Province Head of Crime 

Intelligence, dated 3 August 2012, he acknowledged: 

“If Khayelitsha, Harare and Lingelethu West are considered together this 
combined entity today occupies a first position as to national murder, 
attempted murder and aggravated robbery figures.”  23

32. He continued: 

“The question can be posed of whether this … cannot be interpreted as a 
sign that SAPS has lost control of the situation?  The question is relevant 
considering the fact that aggravated robberies are deemed as one of the 
most policeable crimes and the affect that such robberies have on safety 
… [and] both on wellbeing and feeling safe as well as creating an 
atmosphere in which vigilantism can [break out] if communities lose trust 

 Tr, 2552.21

 Relevant statistics for the period are to be found in Bundle 2(3), File 9, Item 22.  22

Khayelitsha appears to rank at or near the bottom of the list across a whole range of metrics.  
See e.g. Vetten, ‘Recommendations regarding Domestic Violence’, 5 May 2014.  (Bundle 
12(1), File A, Item 5) (Noting that a SAPS inspection report described Khayelitsha’s family 
violence, child protection and sexual offences unit as the worst performing in the province.)  
(Para 2.2)

 See Tr, 6631.23
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in the efficiency of the criminal justice system.”  24

33. The above is borne out in a number of reports released by DOCS’ Secretariat 

and Safety Directorate: Compliance Monitoring and Investigation.  The 25

picture is supported by Community Safety Audit Reports compiled with respect 

to each police station in the Western Cape.  26

34. Extensive information as to deficiencies in policing in Khayelitsha are to be 

found in Policing Needs and Priorities Report (the “PNP”).   These are the 27

product of a survey of all 149 police precincts in the province, entailing a 

household survey of more than thousands of residents, and consultations with 

numerous civil society stakeholders.   28

35. The PNP was developed in the spirit of section 206(2) of the Constitution, 

which states “the national policing policy may make provision for different 

policies after taking into account the policing needs and priorities of these 

provinces”.  As noted by the Provincial Minister in the introduction to the 2012 

Report, the approach adopted requires “considering the different needs of 

communities, many of which are based on the racial segregation policies of 

apartheid … a system based on uniformity … is systematically weak and 

increasingly unable to respond to the specific needs within our 

 De Kock Report, supra, p 21.  Notably, Gen Lamoer said he disagreed with Dr De Kock’s 24

conclusion that decrease in the level of trust of SAPS leads to vigilantism. Tr, 6633.

 See e.g. Bundle 2(3), Items 9 and 10.25

 See e.g. Bundle 2(3), Files 3(a) and (b).26

 Bundle 2(3) File 5, Item 50, p 4871 – 5012.27

 Bundle 2(3) File 5, Item 50, p 4883.28
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communities.”    29

36. Consistent with the recognition of the need to develop community-specific 

responses, PNP reports disaggregate survey reports by different police 

clusters.  The Khayelitsha cluster is in turn broken down into the Khayelitsha, 

Harare and Lingelethu-West police stations.  Overall the results for the 

Khayelitsha cluster showed that armed robbery, illegal firearms and 

housebreakings were the three priority crimes for most people.  (PNP, p 55)   30

Some 55% of participants in the Khayelitsha cluster in 2012 rated police 

response times to distress call as poor, while 29% were undecided.  (PNP, p 

56)    31

37. Although the frequency and scope of DOCS’ reporting has increased in the 

past three years, DOCS published reports in 2009/10,pointing to the 

particularly serious situation in Khayelitsha.  For example, in a document titled 

Safety Audits:  Final Report on Khayelitsha Police Station, (2009),  it is stated 32

that: 

“The prevalence of crime in [Khayelitsha Sector 1, Site C1], is very high.  
People are exposed to all type of crime, it is talked about, it is witnessed 
and most have had personal experience with it … the current crime levels 
are such that communities are reminiscent (sic) of the old days where 
community justice which was meted out by taxi owners was highly 
appreciated and commended. … Allegations against the police abound 
about their inability to fight crime.  Because of these perceptions about the 
police, reporting of crime is not common.”   33

 Bundle 2(3) File 5, Item 50, p 4878.29

 Bundle 2(3) File 5, Item 50, p 4926.30

 Bundle 2(3) File 5, Item 50, p 4927.31

 Bundle 2.3, File 3a & b, DOCS 2009 Audit reports, File 4b32

 Id, page 5.33
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“Sector 2, Site C2, is a hotbed of criminal activity as crime is very high.  
Communities feel very unsafe as they try all means to protect 
themselves.”    34

In Section 3: K-R Blocks, “criminals have a field day of committing crime 
without fear and concern about the law”.     “When there was trouble and 35

crime [SAPS] were nowhere to be seen”.    36

38. The 2009/10 PNP Report listed murder as priority crime No. 1 in 

Khayelitsha,  and notes the need for improvement in community/police 37

relations, strengthening of Sector Crime Forums, and the deployment of senior 

SAPS officials as Sector Crime Commanders.   It is stated: 38

“The negative perception of the police was largely fuelled by the poor 
interactions that Khayelitsha community members have had with their 
local police … the perceptions of the police were corrupt, inefficient and a 
lack of trust of these authorities were found to be the main contributing 
factors to the non-reporting of crimes.”   39

39. According to the 2011 Community Safety Barometer,  there was a “negative 40

perception of the police” caused by “poor interactions that Khayelitsha 

community members had with their local police”.  (Over the years, DOCS has 41

commissioned a number of Community Safety Barometers regarding different 

 Id, page 6.34

 Id, page 7.35

 Id, page 8.36

 Id, page 7.37

 P.1 See Bundle 2(3), File 5 – Policing Needs & Priorities, File 48.  A collection of DOCS’ 38

Policing Means and Priorities in the Western Cape Province is to be found in Bundle 2(3), 
File 5.

 Id, pages 97 and 98.39

 Bundle 2.3, File 3a & 3b, DOCS Barometer Studies 2011, File 24.40

 Page 97.41
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sectors in the Western Cape.)  42

40. An  April 2012 report noted the need for additional police manpower, and 

observed that: 

“The perception that the police was [sic] corrupt, inefficient and that a lack 
of trust in these authorities [was] … the main contributing factors to the 
non-reporting of crime.”    43

41. It was recorded that a third of households reported violent crimes.   Women 44

were particularly fearful of crimes that involved the potential of physical harm 

and the threat of rape or violence.   Nearly 80% of people felt either very 45

unsafe or unsafe on the street at night, and about 75% felt either very unsafe 

or unsafe travelling on public transport at night.   

42. In the 2011/12 PNP Report, 55% of people in Khayelitsha rated police 

response times as poor, while 20% rated community police relations as good; 

“trust must be regained” between police and the community; police officers 

must show “more respect” towards CPF members; a series of reports 

identified child abuse, violent crime and sexual offences, substance abuse, 

and police misconduct, amongst others, as key issues warranting attention.  46

43. Recognising its obligation to work closely with other spheres of government, 

DOCS has made repeated efforts to take up these findings with national 

 See Bundle 2(3), File 3(b).42

 Page 98.43

 Page 51.44

 Page 64.45

 Bundle 2.3, File 5, File 50, p 56-57.46
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government.  For example, in the March 2013 MINMEC meeting report,  it 47

was noted that the Western Cape accounts for nearly half of drug and gang 

related crimes in South Africa and, that despite assurances from SAPS that 

priority attention would be given by police to such cases, these matters are 

often not successfully prosecuted due to failures on the side of policing/

investigations.     Moreover, it was noted by Province that: 48

43.1. “Absenteeism at station level seems to impact heavily on sector 

policing”.    49

43.2. Vigilante killings remain of grave concern.   50

43.3. Sector policing could not be fully implemented at most police stations 

because of lack of resources.   51

43.4. “In many cases the impossible case load of investigators were found to 

impact negatively on service delivery amplified by poor case flow 

management which results in cases being withdrawn due to poor 

administrative and investigative work.”    52

44. Copious correspondence regarding the attempts by DOCS to draw SAPS’ 

attention to particular problems in policing in the Western Cape as a whole 

and Khayelitsha in particular are to be found throughout the documentation 

 Bundle 2.3, File 11, File 23.  See also Bundle 2(3), File 6, Item 56.47

 Id, page 3.48

 Id, page 4.49

 Id, page 6.50

 Id, page 6.51

 Id, page 7.52
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submitted by DOCS. 

45. Unfortunately, it appears that SAPS has not taken advantage of DOCS’ 

copious research over the years.  Indeed, in the cross-examination of Maj. 

Gen. Jacobs, he was unable to identify a single instance in which any DOCS 

input had found its way into SAPS’ own reports, either on Khayelitsha in 

particular or the Western Cape. 

B. Understaffing of SAPS in Khayelitsha 

46. This is not the place for DOCS to offer its view as to the underlying causes of 

crime in general.  For one thing, that is a question outside the strict mandate 

of the Commission.  For another thing, it is a vast and amorphous topic, the 

subject of volumes of criminological research and speculation. 

47. The narrower question, to which DOCS can contribute concerns what it 

believes SAPS should be doing given the particular conditions in Khayelitsha.  

Evidence was that socio-economic conditions are highly criminogenic and that 

the poor conditions of many of the roads, and the lack of lighting can severely 

hamper law enforcement efforts. 

48. Another of the objective realities that contribute to assault and rape in the 

night hours, is that many residences have outside toilets.  DOCS is far from 

unsympathetic to the enormous difficulties these conditions create for SAPS. 

But that makes it all the more necessary for SAPS to modulate its modes of 

policing to accommodate the special challenges posed by the conditions in the 

area.  DOCS believes that in its monitoring and oversight role, and in a spirit of 

cooperative governance, it can make a valuable contribution in this regard, 
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provided SAPS is more receptive to DOCS’ input than it has hitherto been. 

49. If there is one thing that emerged from the proceedings, is that, given the 

difficult conditions described above, the Khayelitsha stations are chronically 

understaffed.  A table made available by SAPS to DOCS reflecting the police 

to population ratio based upon the 2011 census.   Subsequently, on 30 April 53

2012, Maj. Gen. Jeptha provided the HoD with the further table setting forth 

the police population ratio based upon the 2011 census.   These, together with 

a table provided by SAPS to the HoD dated 7 May 2013, revealed startling 

anomalies in the police to population ratios in Khayelitsha.   Particularly 54

striking is the fact that the ratio in Camps Bay was 38.14, while in Harare it 

was 1 702.94.   Although SAPS made various attempts to explain such 

anomalies, including that every station needed to maintain minimum staffing 

levels, irrespective of population, no adequate explanation was ultimately 

forthcoming over the course of the proceedings. (A list of exchanges and 

correspondence between DOCS and SAPS regarding skewed police to 

population ratios is to be found in Bundle 2(3), File 6, item 55.) 

50. The HoD wrote as follows to the Police Commissioner: 

“Without fail the stations that appear (on the attached list of stations) are 
areas which are notorious for high levels of crime.  This leads me to 
believe that the poor number of operational police officers at all these 
stations has a negative impact on the crime level in these areas and is 
something which needs to be addressed urgently.”  55

 11 July letter.  This letter together with a series of other correspondence between SAPS 53

and DOCS is to be found in Bundle 9(6), File 7.  Hereinafter the letters will be referenced by 
their GL designations.

 Bundle 2(3), file 9, Item 5.  54

 Letter of 13 May 2013, Bundle 2(3), File 9.55
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51. As to the broader question of understaffing, in November 2013, Minister 

Mthethwa acknowledged in a written reply to the National Assembly that the 

Western Cape Police Service has a shortage of 1 012 members, which 

accounts for 61% of the national shortage of 1 672 members (incorporating 

surplus figures).  He also said that 128 out of 150 stations in this province 

were understaffed – meaning that 85% of police stations did not have enough 

police officers.    

52. Notwithstanding the vesting in the Provincial Commissioner of the power to 

allocate resources as between different stations, Gen. Lamoer testified that he 

was not able to place an officer presently in a station outside of a funded post 

without revised staffing establishments from Pretoria.  56

53. The chronic understaffing of police stations in Khayelitsha has been 

aggravated by a precipitous decline both in the number of police reservists 

and the virtual abandonment of the system of informers.  With respect to the 

former, evidence before the Commission showed that the number of paid 

reservists deployed by SAPS in the Western Cape has declined since 2008 to 

a fraction of its former numbers.   According to provincial Parliamentary 57

replies, the number of paid reservists used by the SAPS in the Western Cape 

dropped from 22 159 in 2008 to 2 759 in 2012.   At the same time the 58

 Tr, 6732.  DOCS believes strongly that the Provincial Commissioner should be granted 56

delegated authorities to permanently redeploy police resources between different stations in 
the Western Cape.

 The issue of reservists was raised by Province at a March 2013 MINMEC.  Bundle 2(3),  57

File 11, Item 23.  

 See Tr, 6157 – 6158 (28 March).58
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population size of the Western Cape grew from 4,5 million to close to 6 million.  

These declines followed restrictions on recruitments of new reservists, due to 

an almost five-year “moratorium” on reservists by the National Minister.    59

54. Regarding informers, in an agreed statement of fact dated 17 March 2014, as 

between the evidence leaders and SAPS, it was revealed that there were only 

nine occasional informers during most of 2011 in Harare; that the budget for 

the 2010/2011 financial year was R40 000, of which only R5 650 was spent; 

that only R200 was used in 2011/2012; the total claimed in Harare in 

2012/2013 was R23 500; and that as of October 2013 there were only four 

registered informers in Harare.    60

C. SAPS’ Resistance to DOCS’ Attempts to Satisfy its Mandate 

55. We have already referred to the observations of Commissioner O’Regan that 

the refusal of SAPS to permit DOCS to deal directly with Station 

Commanders, by reason of a suspected “leak”, was inconsistent with the 

principles of accountability, responsiveness and openness underpinning the 

Constitution. 

56. A lengthy paper trail speaks of other respects in which DOCS’ attempts to 

satisfy its constitutional mandate have been frustrated by the lack of 

cooperation on the side of SAPS.  This manifests what Province views as a 

misunderstanding of the powers and duties of provincial government with 

respect to policing.  We consider a few examples.  

 See Statement of Maj. Gen. Jacobs, para 12; Tr, 6077, 6163.59

 Bundle 11, File 5, Item 45. Para 32.60
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57. The MEC has repeatedly approached the Minister of Police requesting that 

specialized drug and gang units be reinstated in the Western Cape.   

(i) The Withdrawal of Cooperation in 2010 

58. As noted, clashes between SAPS and DOCS appear in part to reflect what 

DOCS sees as an unduly narrow interpretation of provincial powers by SAPS.  

In a 19 June 2012 letter, the Provincial Commissioner objected that DOCS 

was:  

“Placing itself as an authority/inspectorate of the Department to advise 
SAPS what to do with regard to matters that come from the members of 
the public instead of requesting or giving the Provincial Commissioner 
time to conduct an investigation based upon the report received … This 
office disagrees with the view of the Department to impose terms to 
[sic] SAPS contrary to the spirit enshrined in sections 206(3) and 
206(5), as the purpose therein [sic] of the legislature was to give the 
MEC a facilitating power on behalf of the National Ministry of the SAPS 
and thus it is only the National Ministry and the National Commissioner 
who may impose terms and conditions as to how the police may 
perform its conduct.”   61

59. It need hardly be said that the claim that the MEC has a “facilitating power on 

behalf of the National Ministry” finds no support in Chapter 11 of the 

Constitution. 

60. It became further evident during the hearings that to some extent the 

differences between SAPS and DOCS arose from a misunderstanding on the 

part of the former as to Province’s constitutional powers and obligations.  For 

example, Maj. Gen. Jeptha said that the Constitution provides that DOCS has 

monitoring power, but does not speak about DOCS having an investigative 

 Letter of 19 June 2012  (Bundle 9(6), File 7)61
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power.   Counsel for DOCS pointed out to Maj. Gen. Jeptha that in fact the 62

plain meaning of section 206(5) is that DOCS indeed has an independent 

“investigative” power, quite apart from the power to appoint a Commission of 

Inquiry. 

61. Reflecting the stance of SAPS, Province has had to contend with: 

61.1. Refusals to deliver information. 

61.2. Ignoring of repeated requests for information. 

61.3. Lengthy delays in production of information. 

61.4. Provision of inadequate information. 

61.5. Provision of inaccurate information, and ignoring of follow-up 

requests for the correct information. 

61.6. Insistence on referral of requests for information to the office of the 

Provincial Commissioner, often followed by refusal to provide the 

information by the latter. 

61.7. “Passing of the buck,” - via referral by a particular SAPS office of a 

request to another SAPS office, where it turns out that the latter also 

declines or is unable to satisfy the request. 

61.8. Arbitrary classification of information demonstrably necessary to 

facilitate proper monitoring and oversight as “operational”. 

 Tr, 6376.62
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62. It was not always thus.  DOCS’ witnesses testified that prior to 2010, there 

was a moderately good relationship between DOCS and SAPS.  Relatively 

free access was given to police stations, for inspections on an unannounced 

basis.  However, this working relationship was not institutionalized, but largely 

based upon established personal relationships between SAPS officers and 

DOCS personnel. 

63. The HoD testified that: 

“Right at the beginning when the Department was established … our 
officials … had a card issued by the Police Commissioner … giving them 
access to police stations to do investigations.”  63

64. In a letter dated 16 March,  the Provincial Commissioner addressed the HoD 64

to the following effect: 

64.1. The Provincial Commissioner is responsible for the investigation of any 

complaint against SAPS.  65

64.2. A nodal point for complaints against the SAPS has been established 

and it is imperative that all complaints in the Western Cape are 

forwarded via this office.  66

64.3. No complaint must be forwarded to a Station Commander or any other 

Commander at station level.  67

 Tr, 1595.63

 Bundle 9(6), File 7.64

 Id, para 3.65

 Id, para 4.66

 Id, para 5.3.67
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64.4. Requests for physical inspections at stations and access to case 

dockets must also be forwarded to the nodal point.  68

65. Mr Njozela, who is responsible for compiling policing complaints reports, 

testified as follows:  

“Post 2010 we are sort of operating like a Post Office where we refer all 
cases to the SAPS, but prior to 2010 we were sort of entitled to deal with 
the investigation ourselves”.    69

66. The scope of DOCS’ ability to investigate was hence narrowed: 

“I remember that because we had an incident on 10 February 2010 where 
we robustly dealt with an investigation and then we finalised it within two 
days and then we compiled our report and since then I think it was just a 
matter of a month when there was an instruction that we should not go to 
the station without informing the office of the Provincial Commissioner.”  70

67. There was much debate at the hearings as to the precise meaning of the 

March 2010 letter.  However, Mr Njozela made clear that station commanders 

understood the letter in practice in a manner that made them reluctant to 

provide access to dockets and to registers.  They based their refusal to 

provide access to such material based on the letter.  71

68. Emblematic of the unhelpful stance of SAPS was a letter dated 15 May 2012 

in response to a letter dated 29 March 2012, requesting information regarding 

the “toilet saga” cases.  The SAPS letter read as follows: 

 Id, para 5.4.  68

 Tr, 1240.69

 Tr, 1242.70

 Tr, 1294-1295.71
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“After perusal and considerations of your request the office of the Acting 
Provincial Commissioner wishes to advise that the request for documents 
cannot be furnished to your office at this stage for access.  Legal 
clarification needs to be sought between your office and the office of the 
Provincial Commissioner for further engagement on the undertaking 
reached on 14 March 2012 on the matter.”  72

69. In fact, no such “legal clarification” should have been necessary.   

70. We point to an instance last year in which SAPS rebuffed a call by DOCS for 

an investigation into a complaint that a police officer had not been subject to 

appropriate discipline, and had not had his firearm withdrawn in the wake of a 

serious instance of domestic violence.  Maj. Gen. Jeptha explained that the 

investigation was “operational” and therefore not within the purview of 

DOCS.  73

(ii) Crime Statistics 

71. There was testimony that the fact that the crime statistics annually released by 

SAPS are outdated, and the fact that crime statistics of the current year are 

only released the following year, remains a serious challenge for the 

Province.  74

72. The secretiveness with which crime statistics has been treated by SAPS, and 

the tardiness with which statistics are released, was raised many times over in 

the course of the Commission’s proceedings.  DOCS in particular made the 

point that its monitoring and oversight functions are severely prejudiced by the 

 This letter together with several others designated GL appears in Bundle 9(6), File 7.72

 Letter dated 12 June 2013 from Jeptha to HoD (“GL8”).  (Bundle 9(6), File 7)73

 Annual Performance Plan, 2013/14 http://www.westerncape.gov.za/ assets/departments/  74

community-safety/community_safety_app_2013-14.pdf.  See Tr, 5058. 

http://www.westerncape.gov.za/%20assets/departments/%20community-safety/community_safety_app_2013-14.pdf
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dearth of accurate, up to date statistics, and further that it is impossible to 

properly target community safety initiatives absent such information.  

73. Regarding the importance of sharing of statistics, Newham writes as follows: 

“The absence of regularly available crime statistics overly constrains the 
ability of communities and various key role-players to identify emerging 
crime threats and develop appropriate crime prevention initiatives.  
Moreover, the lack of data means that where crime prevention initiatives 
are developed and implemented, their impact cannot be regularly 
assessed so that they can be amended if necessary.”  75

74. Regarding the importance of statistics regarding domestic violence in 

particular, an expert called by the Commission wrote as follows: 

“Up to date statistics are of vital importance as they, in allowing a more 
accurate reflection of the problem of domestic violence, influence 
decision-making, from both government and civil society, with regard to 
the allocation of resources and spending on the design and 
implementation of strategies aimed at addressing the issue.”  76

75. It is pointed out that section 19(1)(vi) of the CSA specifically provides that the 

Provincial Commissioner must report in writing to the MEC on statistical 

information regarding the number and nature of crimes reported to the police.  

DOCS is encouraged by Gen. Lamoer’s testimony that SAPS will going 

forward cooperate with its effort to obtain up-to-date statistics. 

(iii) The Resource Allocation Guide (“RAG”) 

 Newham, ‘Submission to the Commission’, 2 May 2014, pages 33 and 36. Bundle 12(1), 75

File A, Item 1.

 Artz, Submissions, 6 May 2012, para 3.2. Bundle 12(1), File A, Item 16.76
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76. SAPS’ withholding of up-to-date crime statistics is more than matched by its 

failure to provide information foundational to an assessment of the appropriate 

deployment of SAPS resources in the Western Cape. 

77. As we have seen, there was evidence before Commission that the distribution 

of police stations in the Western Cape was irrational in that stations with the 

worst crime problems tended to have the most adverse police to population 

ratios.  No satisfactory explanation was forthcoming in the course of the 

proceedings for these anomalies.  But it was common cause that there are 

serious problems in the allocation of police resources, and in particular staffing 

as between various stations in the Western Cape.   

78. The key document for the assessment of police resource deployment, is the 

RAG, which contains guidelines underlying the distribution of police resources.  

It is because of the utter centrality of the RAG document that DOCS has long 

attempted to prevail upon SAPS to make RAG document available.  SAPS 

has not been testing itself objectively, and it is hence necessary for those 

exercising oversight to determine whether fair and rational allocations are 

made as between different police stations.  77

79. The record contains correspondence between DOCS and SAPS on the RAG 

issue.  On 22 December 2011, Gen. Lamoer responded to a request from 

DOCS to the RAG by advising it to approach the National Commissioner of 

Police.  78

 Tr, 6830.77
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80. On 13 March 2012, the MEC again requested a copy of the SAPS Western 

Cape RAG document.  79

81. Mr Morris of DOCS, on 25 September 2012, again requested the Provincial 

Commissioner to provide an office with the RAG for 2012 through 2013 as 

soon as possible.  80

82. At the time the Commission commenced earlier this year, DOCS still had not 

been given a copy of the RAG. 

83. The recalcitrance of the SAPS has arisen even in the context of DOCS’ 

attempts to obtain information for purposes of responding to queries from the 

Commission.  As noted in DOCS’ comments on the Commission’s letter of 

10 September 2013 letter (para 27.1) , efforts to obtain the SAPS RAG were 81

not successful, despite DOCS’ request for the SAPS to provide the document.   

84. Regarding the failure to make the RAG available, Commissioner O’Regan 

asked of a SAPS witness: 

“I would wonder, why would [the RAG] not be on your website?  [It] … is 
funded by South African citizens and I’m just wondering why we shouldn’t 
be able to know it.  I will say that even the Department of Community 
Safety … [and] very senior and respected civil servants who really cares a 
lot about safety and security in this province and who has served under 
many administrations here has not been able to get [the RAG].”  82

 Bundle 2(3), File 11, Item 18.79

 Bundle 2(3), File 11, Item 19.80

 Bundle 2(3) File 9, Item 5.81

 Tr, 5357.82
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85. After the HoD testified that DOCS had informally and formally repeatedly 

requested access to the RAG, which efforts had been unsuccessful, 

Commissioner O’Regan put the following to Gen. Lamoer: 

“The senior civil servant in DOCS [testified that] that he didn’t know the 
allocations that he didn’t understand how they work.  Not only that, but we 
had very many of your senior officers here saying they have very little idea 
how it works and that’s why it was quite surprising to hear Brig. Rabie’s 
testimony, whose view was that in his view there was no reason, not only 
that the RAG should be secret but also that the process whereby it is 
determined should be secret and in fact he invited comments and critique 
of the way in which it was determined because he said it’s a work in 
progress and we accept that it needs amendment from time to time.  So it 
seems as if one creates and enormous amount of anxiety and hostility 
over something which could just simply have been put on the SAPS 
website.”  83

86. Gen. Lamoer responded to his credit that these observations were “absolutely 

correct” and undertook to make a recommendation to the National 

Commissioner that the RAG be made available to everybody.     84

87. DOCS anticipate that the CSA will facilitate it in obtaining RAG-related 

information.  Under that Act, the Provincial Minister may authorise DOCS 

employees to, inter alia, “monitor and evaluate the allocation, distribution and 

use of human and other resources for policing”.   85

88. Access to the RAG will assist DOCS in determining policing needs and 

priorities of the province. DOCS will be in a position to include its analysis in 

the PNP reports submitted to the national minister as per section 206(1) of the 

Constitution read with section 23 of the CSA. 

 Tr, 6653.83

 Tr, 6653.84

 CSA, s 4(1)(b).  See also s. 19(1)((iii).85



!  31

(iv) Preclusion of Unannounced Station Visits 

89. We have already seen that, at least since 2010, SAPS has precluded DOCS 

from making unannounced inspections at stations in pursuance of its 

monitoring and oversight powers.  SAPS’ attempt to defend  that policy is not 

sustainable.  Moreover, there was testimony before the Commission that 

unannounced inspections are indispensable to proper monitoring of conditions 

at stations.  Mr Njozela, the Head of the Policing Complaints Directorate (a 

sub-directorate of the Directorate: Monitoring and Evaluation of DOCS), 

testified that obviously “when you embark on a pre-arranged visit, the police 

are in a way prepared”. 

90. The HoD confirmed that DOCS could not directly approach a police station 

after the 2010 correspondence cited above.   Even attempts to arrange 86

“announced” visits were hampered.  On 12 October 2012, the HoD wrote as 

follows to SAPS: 

“In giving effect to the provisions of section 206 of the Constitution DOCS 
has to visit police stations on a regular basis to conduct oversight over 
such stations and to report on their findings.  This task is performed in a 
manner which is aligned with the evaluation format and procedures 
prescribed by the office of the National Secretariat for Police … for this 
month, October, a total of three police stations must be visited of which a 
name list with dates for each visit is attached hereto.”  87

91. Gen. Lamoer responded as follows: 

“Due to the operational strain on station management the Provincial 
Management has decided to cease all training, inspections and meetings 
in order for stations to cope with operational demands.  It is in this light 

 Tr, 1597.86
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that this office requests that planned oversight visits to stations are 
conducted after the festive season that ends at 15 January 2013.”  88

92. In his testimony,  General Lamoer testified: 

“Because Station Commanders are being called to meetings at the 
provincial offices and then make specific reference that they can’t attend 
these meetings due to the fact that DOCS is coming to their stations.”  89

.    

93. Brusquely rebuffing a suggestion that announced inspections might be 

preceded by hasty “fixes” to deficiencies in stations, Maj. Gen. Jeptha said as 

follows: 

“We cannot perceive that people would do that … I am a very honest 
person … we don’t have that amount of dishonest people in our 
environment, we’ve got cops that serve the community, we are not on a 
witch hunt and we don’t want to catch them out, we want to improve all the 
time.”  90

94. With respect, these are patently unsatisfactory rationales.  Regarding the 

allegation that unannounced inspections may hamper SAPS operations, there 

is no reason that an inspection need interfere with the functions of a station.  

Inspectors would obviously adapt the scope of the inspection in light of a 

particular operational challenges at any particular time.  A brief visit to assess, 

for example, the number of officers on duty at a particular shift, need take no 

more than a few minutes.  Regarding the statement of General Jeptha, her 

stance is antithetical with the entire concept of monitoring and oversight.  The 

 Letter PC to HoD dated 17 October 2012 (“AL80”). 88

 Tr, 6615.89

 Tr, 6387.90



!  33

premise of station visits is not that SAPS officers are engaged in dishonest 

conduct. 

95. Experts testified that SAPS’ insistence that inspections be announced 

undermined the very purpose of inspections:   

“I don’t think you can ever undervalue the necessity of unannounced visits 
… The reasons given by the SAPS or the purported reason given by the 
SAPS whereby they refuse entry or are critical of it because it will disrupt 
proceedings in a police station … I am not sure that’s good enough.”  91

96. Another expert, involved in monitoring the treatment of domestic violence at 

SAPS stations, observed that registers and forms stipulated under the DVA 

had clearly been hurriedly filled out the night before she arrived on pre-

announced visits.  92

97. Another expert noted: 

“The value of regularised, unannounced inspections from an institution 
that has complete independence from its subject cannot be 
underestimated, particularly when dealing with detained suspected 
offenders, a category of society that are extremely vulnerable.   

98. Even Gen. Lamoer admitted that unannounced visits have value to identify 

shortcomings.   Moreover, asked by counsel whether Gen. Lamoer was 93

prepared to reconsider the effects of the May 2010 letter putting an end to 

unannounced visits by DOCS, Gen. Lamoer responded: 

 Tr, 7347.91

 Tr, 6384.92

 Tr, 6618.93
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“I am prepared to have discussion with the Department of Community 
Safety under the leadership of Dr Lawrence and discuss how we will take 
this process forward for the betterment of service delivery in our 
communities.”  94

99. DOCS looks forward to the interaction promised by Gen. Lamoer in this 

subject area.   We note that the CSA formalises the power of DOCS to 

perform inspections in service of its mandate, providing as it does that DOCS 

“may enter any building, premises, vehicles or property under the control of 

the police service”.    The Provincial Minister may authorise employees of 95

DOCS to inspect stations for the purpose of monitoring police conduct, 

overseeing effectiveness and efficiency, evaluating relations between the 

community and the police, and monitoring the treatment of detainees.  96

100. As for Ms Ballard’s specific recommendations, that interested members of the 

public accompany inspections, including experts in policing, statutory and 

criminology, DOCS looks forward to consulting with all interested parties as to 

how it may best be embodied in regulations to be made under the CSA. 

 Tr, 6618.94

 CSA, s 4(3).95
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embodied in regulations under the CSA.
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(v) Inspection of SAPS Dockets 

101. An important part of the monitoring and oversight exercised by DOCS has 

been in monitoring police dockets as they wend their way through the 

system.   This programme was prompted by reports of missing dockets 97

leading to the postponement of criminal cases, and in many cases the 

necessity of charges being withdrawn.   The evidence before the Commission 98

was that DOCS has made numerous attempts to obtain access to dockets in 

order to follow-up on complaints of this nature. 

102. In too many instances, DOCS’ efforts in this regard were frustrated.  For 

example, the MEC addressed Gen. Lamoer as follows: 

“I hereby request information on the number of lost and stolen SAPS 
dockets in the Western Cape for each of the following financial year …”  99

103. In response, Gen. Lamoer wrote as follows: 

“It is requested that clarity be given on … the purpose for which this 
information is required.”  100

104. Which prompted Commissioner O’Regan to ask: 

“General, what did you think it might be for? … Section 206(3) of the 
Constitution says each province is entitled to monitor police conduct to 
oversee the effectiveness and efficiency of the police station including 
receiving reports on the police service, etc., etc.  … that would be the 

 Documents regarding DOCS’ watching briefs programme are to be found at Bundle 2(3), 97

File 6, Items 58 to 59; and Bundle 2(3), File 11, item 27.

 See Berg et al, from a text at footnote 11.  (Bundle 12(1), File A, Item 3)98
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obvious purpose for which this is done and it is not clear at all to me why 
you would query this.”  101

105. Gen. Lamoer attempted to defend SAPS’ refusal to allow DOCS’ ready access 

to dockets  as follows: 

“I cannot allow any outside body to go and investigate or inspect any 
documents under investigation because that means I will [violate] the 
rights of any individual in the dockets mentioned.”  … 102

We can’t allow DOCS to investigate dockets that detectives are 
investigating and that was my contention why we said that you can’t go 
request a docket for inspection because there are rights of people that 
must be inspected.”  103

106. But, as noted by a Commissioner: 

“I can’t think of a more important role for an oversight body than being 
able … to go back to that person and say we’ve had a look at the docket 
… we know what’s happening in the investigation, the matter is 
proceeding, its going to be enrolled for whatever on such and such a date 
or whenever but these answers have to be provided to citizens.”  104

107. DOCS is very much alive to the confidentiality and security concerns invoked 

by SAPS.  Hence it is that the CSA provides that Province must take steps to 

ensure that the confidentiality of information collected for purposes of the Act 

is protected and secured against unauthorised access.   Moreover, the 105

Minister may make regulations regarding “measures to ensure confidentiality, 

 Tr, 6623 - 6624.101

 Tr, 6622.102

 Tr, 6615.103

 Tr, 7373.104

 CSA, s 9(4)(a).  105



!  37

control of and access to information obtained through the Integrated 

Information System”.   Finally, no personal information collected for the 106

purpose of the Act concerning an individual, a household, a business, or a 

private organisation may be disclosed to any other person.  107

108. DOCS anticipates that its monitoring of SAPS dockets will be facilitated by 

section 19(1)(a)(ii) of the CSA, which requires the Provincial Commissioner to 

report on, inter alia, the number of persons arrested, the number of cases 

arising referred to court, the number of prosecutions, as well as the number of 

convictions.   

D. THE INDESPENSIBILITY OF OBJECTIVE OVERSIGHT 

(i) The Lacuna in Existing Oversight Regimes  

109. There was a great deal of testimony regarding the oversight functions of 

various bodies and institutions outside of DOCS.  Two points need to be made 

in this regard.  First, as noted in the introduction to this document, parallel 

modes of oversight are positively desirable when monitoring law enforcement 

organisations.  Second, the evidence before the Commission made clear was 

that there was a significant lacuna in the scope of oversight exercised by 

institutions empowered to exercise such oversight over SAPS.   

(a) The Provincial Inspectorate 

 CSA, s 31(2)(i).  Ms Ballard, describing the inspection of dockets as “very important” in 106

following up on complaints, proposed that an agreement be entered into under which 
confidentiality was assured.  (Tr, 7348)
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110. Evidence was that the role of the Provincial Inspectorate is fraught with 

difficulties, especially when the allegation is from a member of the public as a 

complaint.  The system is burdened by bureaucratic delays.  It is difficult to 

assess the quality of the investigations.  When SAPS investigates complaints 

against its own employees, it needs to manage both the danger of real bias 

and the public perceptions of bias.  

111. Certainly, the Provincial Inspectorate, which one might have seen as the front 

line in oversight, fails the independence test.  As noted by the evidence leader, 

it cannot be doubted that the provincial inspectorate falls squarely under the 

command and control of the Provincial Commissioner.   The classic question 108

arises: Quis custodiet ipsos custodies? 

112.We point to the following exchange: 

Ms BAWA: Would you agree that the SAPS provincial inspectorate 
doesn’t quite comply with the definition of an independent institute 
under civilian control?   

MR LEHOLO:  I agree with that.   109

(b) The Role of the Independent Police Investigative Directorate 

113. This body is established under the Independent Police Investigative 

Directorate Act, 1 of 2011 (the “IPID Act”).  It is evident from the Act that it is no 

 Tr, 5225108

 Tr, 1744.  See Tr 1748 (MS BAWA: “…  The Afrikaans phrase [is] ‘jy maak ŉ wolf 109
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adequate surrogate for the broad monitoring and oversight powers of DOCS.  

The jurisdictional scope of IPID are established in section 2(d) as providing for 

“independent and impartial investigation of identified criminal offences 

allegedly committed by [SAPS]”.  A review of the heading “Types of matter to 

be investigated”, confirms the limited scope of IPID’s jurisdiction. 

114. One expert testified: 

“Its … unfortunate that IPID is only tasked with … a relatively narrow 
group of complaints.  But that means we have to make space for an 
independent check on those kind of problems.”  110

115. In any event, what evidence was put before the Commission suggested that, 

thus far at least, IPID has not effectively pursued even its relatively limited 

mandate.  Expert testimony was that IPID documents submitted revealed that 

only 5 out of 68 complaints made to IPID through police stations in 

Khayelitsha showed a “substantiated outcome”.   111

116. Another expert observed that:  

“The Independent Police Investigative Directorate is an effective police 
oversight and investigative body but is not independent but is answerable 
to the Minister of Police … there must be total independent oversight of 
police organisations to avoid any political interference.”  112

117. For his part, Mr Newham remarked that given its relatively meagre staffing, 

 Tr, 7354.110
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!  40

IPID was not an ideal oversight mechanism.  113

(c) The Civilian Secretariat 

118. A Civilian Secretariat for the police service is established under the Civilian 

Secretariat for Police Service Act, 2 of 2011, pursuant to section 208 of the 

Constitution.  Its object includes exercising civilian oversight.  It is empowered, 

inter alia, to monitor the performance of the police service and conduct quality 

assessment of the police service and monitor and evaluate its performance.   114

Under section 16 of the Act, each MEC must constitute a Provincial 

Secretariat under the Act, with the competencies and capabilities to “monitor 

and evaluate the implementation of policing policy in the province” and 

“promote community police relations”.  115

119. Provision is made for the Secretariat to monitor stations (an instance of the 

Civilian Secretariat Police Station Monitoring Tool, in this case for Grassy 

Park, is to be found in Bundle 2(3), File 8, Item 14).  However: 

“Despite the Civilian Secretariat’s reported inspection work and its 
legislative objective being to provide for civilian oversight and to monitor 
police performance, the Civilian Secretariat for Police Services Act 2011 
does not provide for the regular inspections of police cells or the 
investigation into complaints beyond those functions referred to it by the 
IPID.”  116

120. The Commission’s evidence leaders, as well as several other parties, left it in 

 Tr. 7480.113

 Sections 5 and 6.114

 Section 17(1).115

 Clare Ballard, ‘Expert Report on the Independent Oversight of Police Stations’, Bundle 116

12(1), File A, Item 10, para 47.
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no doubt that there was a lacuna in independent police oversight, in part by 

virtue of the limited fashion in which the Civilian Secretariat interpreted its 

mandate.  117

121. It is so that legislative framework provides for formal independence.  It 

receives its budget from Parliament and is required to table reports on its 

activities.  It cannot be described as independent, however, since it is required 

to report to the Minister of Police.   

(d) Community Police Fora 

122. CPFs are established under Chapter 7 of the SAP Act.  The Police 

Commissioner is responsible for establishing CPFs that are “broadly 

representative of the local community”.   The purpose of CPFs includes 118

establishing partnerships between the community and SAPS, improving the 

rendering of police services, and promoting joint problem identification with the 

service.    119

123. DOCS has published a Uniform Constitution for Community Police Forums 

and Board in the Western Cape on 18 February 2010.   It has also published 120

a CPF Manual.   In addition, DOCS has provided limited funding for CPFs. 121

124. Two problems may be identified that stand in the way of the exercise of an 

adequate oversight role by CPFs.   

 Tr, 1857.117

 Section 19(1). 118

 SAPS Act, s 18.119

 Bundle 2(3), File 7, Item 65.120

 Bundle 2(3), File 10, Item 38.121
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125. The first is the lack of CPF independence.  In that regard, one expert observed 

that any oversight role that CPFs are or will be directed to perform “should be 

viewed with circumspection given their lack of independence”.   They are 122

dependent on SAPS for both financial and administrative resources.  That 123

inevitably undermines the quality of any independent oversight they may be 

asked to perform.   (Ms Ballard recommended that, if the CSA Ombudsman 124

requires assistance in complaints processing, it would be preferable that CPFs 

not be involved.)  125

126. The second problem of the CPFs in their current form is that neither the SAPS 

Act nor any other legislation makes provision for the funding of CPFs. (That a 

lacuna that is addressed by section 5(3) of the CSA, whereunder the HoD may 

assist CPFs by providing funding, training or resources.)  

127. A Study into the Functionality of CPFs, published by DOCS in September 

2011,   revealed grave problems in the functionality of CPFs in Khayelitsha.  126

In fact, of the three stations in Khayelitsha, only one, Lingelethu-West, had a 

functioning CPF.   127

128. The challenges facing CPFs in Khayelitsha were highlighted in the report of 

 Ballard op cit, para 40.122

 Ballard op cit, para 41.123

 See New National Party of South Africa v Government of the Republic of South Africa  124

1996 (6) BCLR 489 (CC) (independence requires both financial and administrative 
autonomy.)

 Ballard op cit, para 42.   DOCS is receptive to the proposal in concept, and looks forward 125

to exploring it with interested parties.

 Bundle 2(3), File 7, Item 66.126

 Tr, 1768.127
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the so-called “Task Team” which was appointed by the National 

Commissioner.    The Task Team Report noted the following aspects which 128

confirm that CPFs in Khayelitsha requires urgent attention. 

129. The “overview” of the report notes that the “community is still reaching out to 

SAPS and has a dire need to forge mutual beneficial relationships”.    The 129

role of Community Police Forum (“CPF”) is “questionable ... primarily because 

of a lack of participation by representatives of all the relevant community 

structures and inadequate involvement in community projects and community 

awareness programmes launched by the SAPS”.     130

130. Similarly, the “poor relationship between the Management of the Khayelitsha 

Police Station and the Khayelitsha CPF is not conducive for effective co-

operation and partnership policing”.   

131. It appeared that the current CPF was not even recognised by the SAPS 

management.   The CPF at the Lingelethu West station was operating well, 131

but the CPF at the Harare station “is also not functioning well”.      132

132. As for the Provincial Community Police Board, established in terms of section 

21 of the SAPS Act, it was uncontested before the Commission that it had 

become dysfunctional by 2010.  It has failed to submit audited financial 

statements to the Department, and there have been unilateral decisions of 

 WCHC record, Annexure AL 87 to founding affidavit.128

 Id, para 3.6.129

 Id, par 6.2.130

 Id, para 6.4.131

 Id, para 6.6.132
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serving Provincial Board members to extend their terms of office.  133

133. The Expanded Partnership Programme (“EPP”), initiated by Province in 

September 2011, was designed to address certain of these problems.   On 134

10 May 2013, the SAPS issued instructions to station commanders for the 

implementation of the Project at all 150 CPFs in the Western Cape.     135

134. DOCS has been monitoring the implementation of the EPP via 

questionnaires.   There was evidence before the Commission that the CPF 136

in Lingelethu-West had benefitted from the EPP programme, inter alia, that 

DOCS funding had made possible the purchase of laptop computer and 

cameras.  137

135. The HoD testified that under the EPP programme some 32 CPFs are being 

funded; the determination was made to focus on Lingelethu West because 

that is where there were functional CPFs.  138

 Regarding the crisis at the Provincial Community Police Board, see correspondence from 133

HoD to Provincial Commissioner, Bundle 2(3), File 10, Item 35.

 See “Expanded Partnership Programme, Conceptual Framework”, 29 October 2013, 134

Bundle 2(3), File 10, Item 37.  

 Bundle 2(3) File 11, Item 2, p 7280 – 7281.135

 Bundle 2(3), File 4, Item 36.  (EPP Questionnaire Lingelethu West Police Station 136

2011/2012). Reports on the EPP in Khayelitsha, Harare and Lingelethu West respectively in 
August and July 2013 are to be found in Bundle 2(3), File 9.

 Tr, 5012.137

 Tr, 1768.138
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136. The EPP is based upon the whole-of-society concept.   The fundamental 139

purpose is to strengthen community participation in community safety. It sets 

minimum standards of delivery for every CPF.   Under the EPP, CPFs which 140

previously received a donation of about R2 000 per annum, receive up to 

R30 000 per annum.  

137. The thinking behind the EPP finds expression in the CSA, which provides, 

inter alia, for the Provincial Minister to “issue directives for the establishment 

and strengthening of Community Police Forums and Boards and to facilitate 

their proper functioning in order to promote good relations between police and 

community”.  In addition in terms of section 5(3) of the CSA, the HoD may 

assist Community Police Forums and Boards by providing funding, training or 

resources.  

138. A volunteer and safety coordinator at VPUU , Mr Mtwana, testified regarding 141

the value being added to CPFs under the aegis of the EPP.  He pointed to a 

new arrangement under which CPFs are required to complete an EPP report 

for DOCS, with a designated officer assisting in producing a document 

properly reflecting the situation on the ground.   He added that the new 142

 See Berg et al, Conclusion (A whole-of-society approach to community safety implies a 139

dynamic and flexible cooperative relationship among a large potential range of participants, 
from SAPS and the relevant departments of the Province and the City to NGOs, civic 
organisations, schools and businesses.)

 Tr, 1761, 1763.140

 The VPUU is a partnership between the City of Cape Town and NGOs.  It includes a 141

social crime prevention team, chaired by Mr Mtwana, whose responsibility includes 
strengthening CPFs as well as supporting neighbourhood watches.  

 Tr, 7592.142
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regime under which DOCS was training neighbourhood watches was working 

well.    143

139. Mr Mtwana said he was currently working with DOCS in developing a 

programme for capacity building for the CPFs, the first module of which had 

been designed by DOCS.   He testified also as to a coordinated multi-144

stakeholder forum to deal with gangs, facilitated by DOCS,  and of the plan 145

for the VPUU to enter into a MoU with DOCS, providing for the VPUU system 

of incident reporting to be linked to the EPP processes.  146

 Tr, 7595.  See Berg et al, noting that neighbourhood watch training has been revamped 143

by DOCS.  

 Tr, 7599.144

 Tr, 7606.145

 Tr, 7621.146
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E. The Need for Neutral Oversight 

140. We have seen that it was a recurring theme in the evidence that there appears 

to be a lacuna in monitoring and oversight of SAPS of the institutions 

discussed above are vested with the kind of independence that would facilitate 

effective monitoring and oversight.     

141. Mr Njozela said that it was important to allow an independent body such as 

DOCS to review complaints. He described the existing regime as follows:  

“[I]t is like a vicious circle … you report to us and then we refer to SAPS 
and then SAPS conducts the investigation and for that matter the 
Provincial Inspectorate … which is under-resources … they refer the very 
same complaint to Harare where it originates to Lingelethu-West where it 
originates or to Khayelitsha B, so the independence is questionable … 
These investigations are not necessarily done by skilled trained 
investigating officer … so it is assigned to any member of the SAPS …”  147

142. Mr Njozela agreed when the evidence leader put the following to him: 

“In instances … where a member of the public complains against any one 
of the policing agencies and they complain to a government department 
about it … and they are dissatisfied at the end of the day with the outcome 
of their complaint … that chips away or damages the confidence that they 
have against the policing agency against whom they complained.’  148

143. The Commission Chair observed that it was arguably a security risk for the 

complainant for a serious complaint to be referred back to the very police 

station where the serious complaint may have been made.   149

 Tr, 1262-1263.147

 Tr, 1264.148

 Tr, 1265.149
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144. The question of independence was put to senior SAPS officers.  In the course 

of cross-examination, counsel pointed out to Gen. Lamoer that one wished to 

avoid the situation where SAPS effectively inspected itself.  Brig. Heilbron 

specifically acknowledged that there were advantages to an external, objective 

monitoring body.   Counsel also pointed out to Gen. Lamoer that an internal 150

audit SAPS had noted as follows: 

“The principal safeguard against fraud, misstatement and irregularities is 
an effective system of internal control … it must, however, be recognised 
that there are inherent limits in any system of internal control including 
management override, human error and circumventions through 
collusions.”  151

145. Experts before the Commission also emphasised the need for independent, 

external nodes of monitoring and oversights. 

146. Corder writes that institutional independence has two facets: 

“In the first place, to make institutions dependent on budget allocations 
received through the very departments that they are required to monitor is 
not desirable.  Secondly, these institutions must be seen by the public to 
be independent and free of the possibility of influence or pressure by the 
executive branch of government.  Approval by the executive of budgets, or 
other issues of staffing is thus inconsistent with independence, as well as 
the need to be perceived as independent by the public when dealing with 
their cases.”   152

147. Regarding the need for objective oversight, Ms Ballard said that when it 

comes to the inspection of cells, conditions of detention and the processing of 

 Tr, 6620.150

 Tr, 6622.151

 H Corder, S Jagwanth and F Soltau Report on Parliamentary Oversight and 152

Accountability (June 1999), 56 (www.pmg.org.za/bills/oversight&account.htm.)
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complaints that may arise from such inspections, the value of internal audits is 

limited, because such monitoring does not stem from an independent source.  

Uncontroversially, a vitally important aspect of any oversight mechanism was 

independence from the institution or organisation it intends to assess, as well 

as freedom from undue political interference. 

148. Another expert, speaking to provincial oversight, reported that a particular 

problem was that some of those designated to exercise such oversight were 

politically junior to people running the Ministries, making it difficult for them to 

ask “tough questions”; she referred particularly to Provincial Portfolio 

Committees in the North West and the Free State.  153

149. The importance of external audits as regards conditions of detention was 

emphasised by Ms Ballard writing as follows: 

“When it comes to the inspection [of] conditions of detention and the 
processing of complaints that may arise from such inspections, the value 
of internal audits is limited, for such monitoring does not stem from an 
independent source.  Uncontroversially, a vitally important aspect of any 
oversight mechanism is its independence from the institution or 
organisation it intends to assess and freedom from undo political 
interference.”  154

150. In fact, a Provincial Secretariat report acknowledged as follows: 

“The principal safeguard against fraud, misstatement and irregularities is 
an effective system of internal control … it must, however, be recognised 
that there are inherent limits in any system of internal control including 
management override, human error and circumventions through 

 Tr, 6818. See generally, Redpath, Submissions, 24 April 2014, Bundle 12(1), File A, Item 153

1.

 Clare Ballard, ‘Expert Report on the Independent Investigation of Police Stations’, Bundle 154

12(1), File A, Item 10, para 34 (quoting Glenister v President of the RSA 2011 (3) SA 347 CC 
at para 188).
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collusions.”  155

F.  The Role of the Ombudsman under the CSA 

151. Having reviewed the significant regulatory gaps in non-provincial oversight 

institutions, and for the purpose of supplementing the discussion of the various 

respects in which the CSA fills those gaps, we turn to a brief review of perhaps 

the most important investigative institution created by the CSA, the Provincial 

Ombudsman.  It is empowered to receive complaints regarding the inefficiency 

of police or breakdown in relations between police and the community.   To 156

that end, any person may submit a complaint.   The Ombudsman is vested 157

with broad investigative powers and may, inter alia, direct any person to 

submit an affidavit, to appear before him/her, or produce documents, which 

have a bearing on the matter being investigated.  158

152. The CSA provides that the Ombudsman is appointed for a non-renewable 

term of not exceeding five years and may only be removed for cause.   The 159

Ombudsman and staff members in his/her office must serve “independently 

and impartially and must perform their functions in good faith and without fear, 

favour, bias or prejudice, subject to the Constitution and the law”.  160

153. Upon receipt of a complaint, the Ombudsman may institute an investigation, 

 See Tr, 6622.155

 CSA, s 15.156

 CSA, s 16(1).157

 CSA, s 18(1).158

 CSA, s 11(1).159

 CSA, s 14(1).160
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but if the Ombudsman is of the opinion that a complaint may more 

appropriately be dealt with by a national authority, a CPF or the Provincial 

Commissioner he/she may make an appropriate referral.   As with other 161

provisions of the CSA, it is specifically provided that in order to avoid the 

duplication of investigations, the Ombudsman must co-ordinate with other 

authorities having jurisdiction in respect of investigation of complaints against 

police.    162

154. This is consistent with provisions in the rest of the CSA that, pursuant to the 

constitutional duty of cooperative governance, provincial institutions must work 

closely with national policing bodies.  Thus, it is provided that the Provincial 

Minister must: 

“Facilitate close cooperation between the Department and the Civilian 
Secretariat, the Provincial Secretariat, the Independent Police 
Investigative Directorate, and the police in the performance of the 
functions in terms of the Act.”  163

155. One expert recommends that: 

 “The ombudsman’s functions be broadened so as to encompass 
complaints excluded from the IPID ambit, i.e. “lesser complaints”.  The 
introduction of such complaints need not have a significant resource 
impact, for such matters do not require invasive, highly skilled (and thus 
education and training intensive) policing type investigations.  The powers 
accorded to the ombudsman are more than sufficient to finalise “lesser” 
complaints.”  164

 CSA, s 17(5).161

 CSA, s 16(10).162

 CSA, s 3(a).163

 Para 57.164
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G. DOCS’ Existing Community Initiatives 

156. While the CSA provides a particularly detailed framework for carrying out 

Province’s constitutional mandate, it should be noted that DOCS already had 

in place important initiatives to promote crime prevention in the community.  It 

is anticipated that such initiatives will be both expanded and more efficiently 

regulated under the aegis of the CSA. 

157. A provincial programme, commonly known as Bambanani, which involved 

DOCS working in a variety of ways with different community organisations has 

been fundamentally restructured.  Surprisingly, SAPS’ witnesses suggested 

that these improvements have contributed to the condition necessitating the 

appointment of the Commission.     DOCS made two points in that regard.  165

First, many of the programs in their original implementation were widely 

regarded as ineffective in many respects.   Second, the core aspects of 166

Bambanani continues to under the aegis of improved programs restructured 

programmed. 

158. The core program of Bambanani continues under the aegis of intra-

governmental understanding between DOCS and the Provincial Department of 

 Tr, 6250.165

 See Tr. 6688 (Gen. Lamoer did not disagree with evidence leader stating  “It is surprising 166

to me that a policing strategy so heavily dependent on a volunteer programme of what was 
largely middle-aged women who were being paid R50 a day by the Department of 
Community Safety and that the entire intelligence structure or links with the community could 
be so destabilized when not all aspects of that project but parts of that aspect of the project 
was taken apart.”) See also Berg et al, Bundle 12(1), File A, Item 3 (noting that Bambanani 
started as a “make work project”, and there had been inadequate training; noting that the 
successor to the Bambanani project were mandated to providing security to some schools.)  
(Text beneath heading “(m)  The Question of the Bambanani Project”)
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Education.  This entitles DOCS to provide volunteers a stipend in 199 

schools.   The advantage of the system is that school governing bodies, with 167

whom an agreement is entered into, play the key role in monitoring and 

supervising the school safety programme.    168

159. There was evidence before the Commission of a Youth Development 

Programme was run by DOCS from the Chrysalis Academy.   It affords youth 169

at risk a program aimed at empowering them with skill sets to cope with the 

challenges of economic change.  Youth receive training in fire fighting, life 

skills, electrical circuitry, plumbing, welding, home-based care, hair and 

beauty, office administration, sports coaching, entrepreneurial skills, catering, 

carpentry, child and youth care, first aid, basic sewing and adventure-based 

outdoor facilitation.  The five year programme was made up of a) a three 

month intensive residential programme; supplemented with, (b) a nine month 

work placement programme; and (c) a remaining 48 months support 

programme.   

160. The programme was established by and remains fully funded by the 

department, with annual budget of R9.2 million.  Since 2009, 345 youth 

recruited from the Khayelitsha community have completed the programme, at 

an estimated cost of R5.8 million.  170

 Tr, 1771.167

 Tr, 1772.168

 See letter of March 2014, Dr Lawrence to Commissioner O’Regan, Bundle 11, File 15, 169

Item 1 and para 5.

 Id, para 6.170
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161. On initiative of DOCS, an additional R40 million (over three year period) has 

been allocated via the National Grant Funding to expand this programme to 

the Wolwekloof site in Ceres, with the target of doubling the capacity of the 

programme planned by 2016/2017.  171

162. Complementing the Chrysalis Youth Development programme, is the Youth 

Work Placement Programme; Chrysalis graduates are placed with strategic 

partners such as Amandla Edufootball, which aims at addressing social 

inequalities through education and football.   172

163. Reference has already been made to VPUU programmes, in which DOCS is 

closely involved.  These programmes are aimed not only at reducing crime 

and increasing safety levels, but also at upgrading neighbourhoods, improving 

social standards and introducing sustainable community projects to empower 

local residents, NGO’s, and other organisations working within the sphere of 

safety and security.  These youth are monitored, supported and paid a stipend 

of R85.00 per day by DOCS for a period of 9 months.    

164. DOCS launched the Youth, Safety and Religion Programme (“YSRP”) in 2012, 

to assist religious fraternities in upgrading their own youth programmes, 

especially during the festive season, to reduce the risk of youth becoming 

victims of crime.    173

 Id, para 7.171

 Id, para 8.172

 Id, para 10.173
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CONCLUSION 

165. The Commission is urged to: 

165.1. Find that the SAPS has conducted its policing function less than 

efficiently in Khayelitsha and that there has been a consequent 

breakdown in relations between SAPS and the community. 

165.2. Issue recommendation insofar as  DOCS’ constitutionally vested 

functions and obligations are concerned in conformity with what is 

set forth herein. 

166. DOCS is satisfied that most of the recommendations presented to the 

Commission are fully compatible with the CSA and hopes that such 

recommendations are adopted in its report. 

M OSBORNE 
 M ADHIKARI 

Chambers 
Cape Town 
26 May 2014


