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SUBMISSIONS BY MR KATZ:   

 Thank you.  The ci ty intends to address the Commission in three 

chapters.   The f i rst  chapter wi l l  be an introduct ion which talks to the 

Ci ty ’s approach to the Commission, the second wi l l  be what we would 

descr ibe as the types of  f indings that  the Commission can legi t imately 

make against  the Ci ty or for  the Ci ty in l ight  of  the part icular evidence 

that the City has led and the third chapter wi l l  be just  touching upon some 

of  the recommendat ions that  have been put forward by the NGO’s which 

affect  the Ci ty.   But before I  turn to the three chapters the Ci ty wants to 

acknowledge added the compla inant organisat ions in par t icu lar the 

br i l l iant  and eff ic ient  work of  the Commission and in part icular the 

evidence leaders for  the t i re less task that  they have undertaken and the 

var ious other off ic ia ls including the secretary that  we have found that al l  

ro le players wi th in the Commission have been most helpful  to the Ci ty and 

the City is very appreciat ive of  the construct ive manner in which the 

Commission has engaged with the Ci ty.  

 Turning to the introduct ion which is the f i rst  chapter that  the Ci ty 

would wish to ta lk to,  we remind the Commission that  the mandate of  the 

Ci ty under the Const i tut ion in respect of  safety and secur i ty of  residents 



of the Ci ty is contained we would submit  in ter  a l ia in  Sect ion 152(1) of  the 

Const i tut ion which sets out the objects of  local  government and include 

the safe and heal th environment of  the residents and i f  one has regard to 

Sect ion 152(2) which demands that a municipal i ty such as the City must 

str ive wi th in i ts f inancial  and administrat ive capaci ty to achieve those 

objects.    

Turning to that obl igat ion the Ci ty in our c losing remarks concludes 

that we intend to cont inue to take whatever steps we lawful ly may, the 

Ci ty wi th in the mandate,  to assist  the residents of  Khayel i tsha in regard to 

their  r ights to safety and secur i ty.   The City wi l l  cooperate wi th al l  other 

spheres of  government and al l  re levant agencies in those endeavours and 

the City looks forward to enjoying a construct ive relat ionship wi th both 

SAPS and DOCS and the residents of  Khayel i tsha in part icular the 

complainant organisat ions on behal f  of  certain residents of  Khayel i tsha 

and we conclude that introductory chapter by rei terat ing the Ci ty ’s stance 

which was, which is conta ined in our heads of  arguments in the 

Const i tut ional  Court  matter as wel l  as our opening remarks that  I  made on 

the opening day of  the oral  hear ings in th is Commission. 

Turning to the second chapter by way of  a br idge we would submit  

that  the City ’s evidence tendered which includes a large amount of  

documentat ion as wel l  as three part icular wi tnesses would suggest that  

the City and I  may suggest that  the Commission f inds that the City ’s 

evidence would consider that  the Ci ty has taken a reasonable,  f lexible,  

accommodat ing and what we could cal l  an at t ract ive inst i tut ional  cul ture 

f o r  p o l i c i n g i n g e n e r a l  a n d t h o s e a d v e r b s r e a s o n a b l e ,  f l e x i b l e ,  

accommodat ing we would submit  are ref lected by the way Mr Bosman 



test i f ied.   He test i f ied in a way that suggested that there was nothing that 

the City wouldn’ t  do to assist  so when one thinks of  minor examples about 

the equestr ian uni t  i t  was a f lexible approach, the horses are kept in 

Green Point  and al though they may be effect ive to be used in Khayel i tsha 

i t  would be inappropr iate because of  the feeding or their  heal th;  that  was 

the tender of  h is evidence.  And turning to the reason I  say ‘ reasonable 

and f l ex i b l e ’ i s  because t he f i r s t  19 pages o f  t he comp la inan ts 

submissions deal  wi th a infrastructure problems that pol ic ing is to be 

faced with the kind of  informal set t lement that  Khayel i tsha is contains and 

we would submit  that  the c i rcumstant ia l  evidence overal l  and one thinks 

of  Jeremy Seekings evidence, Professor Seekings evidence, is that  yes 

there are chal lenges when i t  comes to pol ic ing but those chal lenges are 

no greater or less – sorry in informal set t lements – are no greater or less 

than the chal lenges that the City faces not only in providing basic 

services but also in respect of  upgrading the informal set t lements in terms 

of  i ts  housing programmes.  So one hears Professor Seekings ta lk ing 

about for  example heal th services or sani tat ion or refuse col lect ion,  f i re 

services which have the same di ff icul t ies of  access that SAPS may have 

can never be an excuse we submit  for  SAPS to suggest wel l  there is th is 

infrastructure problem and therefore the consequences are that  our 

pol ic ing is not ineff ic ient  as maybe suggested by the compla inant 

organisat ions.  

So we would submit  that  those references to the di ff icul t ies in 

informal set t lements must be considered in the l ight  of  the c i rcumstant ia l  

evidence that the Ci ty also faces.  I  suggested that  the Ci ty ’s evidence 

const i tut ing an at t ract ive inst i tut ional  cul ture should be considered in th is 



way; there have been complaints about th is the we heard f rom Ms Mayosi  

th is morning about the nature of  the let ’s cal l  i t  the way in which SAPS 

goes about their  business in general  and we would submit  that  the 

evidence which Mr Bosman provided such as the idea which was referred 

to in the complainant organisat ions submissions, the cul ture where 

‘cowboys don’ t  cry ’ which that  cul ture doesn’ t  exist ,  as Mr Bosman would 

have i t ,  in the Ci ty ’s metro law enforcement and other secur i ty agencies 

and we would submit  that  when I  say that  the Ci ty ’s stance to inst i tut ional  

cul ture is an at t ract ive one we talk to the k inds of  idea that Mr Bosman 

presented such as accountabi l i ty  wi th in i ts ranks,  t ra in ing,  etcetera.   So 

we would submit  that  when this Commission makes comments about the 

Ci ty and the Ci ty ’s stance to the issues that  have ar isen under the 

Commission we would submit  that  the Ci ty has provided useful  and 

effect ive measures to deal  wi th the types of  issues that  the Commission is 

consider ing.  

Tu rn ing to two spec i f i c  recommenda t ions o f  the comp la inan t 

organisat ions referred to in their  heads of  argument the Ci ty makes some 

submissions.  On page 102 in paragraph 159 there are recommendat ions 

concerning the CCTV camera operat ion uni t  and we have a number of  

po in ts that  we wish to o ffer  the Commiss ion in respect o f  those 

recommendat ions.   The City would support  a meet ing that would be 

immediately set  up wi th the Ci ty of  Cape Town and SAPS and any other 

role player who role plays or the Commission may deem appropr iate to 

discuss in the words of  the complainant organisat ions on page, paragraph 

159.1 how the CCTV cameras can be better  ut i l ised in cr ime prevent ion 

and invest igat ions.   I f  I  may just  make two submissions or two points 



before I  turn to the next sentence of  that  recommendat ion.   The one is 

that  the Commission wi l l  recal l  General  Lamoer ’s broad comment in 

cross-examinat ion by me that there was noth ing to prevent SAPS 

themselves from sett ing up CCTV cameras.  We don’ t  as the City suggest 

that  SAPS should do so but we accept that  because we do have CCTV 

cameras better and eff ic ient  use of  them should be made.  In respect of  

the next sentence we would just  ask that the Commission use sl ight ly 

di fferent language in respect of  the recommendat ion and where i t  is  

suggested that al l  part ies need to discuss the fact  that  many have not 

been proper ly mounted etcetera we would rather suggest that the 

language should rather be al l  part ies need to discuss not the fact  but  the 

al legat ions.   We have heard evidence, we have heard evidence from Mr 

Mol ler  and Mr Cole and the suggest ion as the Commission wi l l  recal l  f rom 

Mr Mol ler  was i t  is  a l l  very wel l  having the best CCTV camera system in 

the world but i t  doesn’ t  work i f  there aren’ t  feet  on the ground.  That is 

the City ’s evidence and we suggest that  i t  is  not necessar i ly  a fact  that  

they have not been necessar i ly  proper ly mounted or operat ional  and many 

are located in unsui table posi t ions and many more cameras need to be 

instal led.   Those we would suggest are not f indings that  the Commission 

can legi t imately make on the conspectus of  the evidence i f  one has regard 

to i t  as a whole.    

I  then want to turn to page – to the shebeen, the alcohol  issue which 

starts on page 299, i t  is  paragraph 529 of  the complainant organisat ions 

heads of  argument and I  want to emphasise that  when i t  comes to the 

quest ion of  a lcohol  and shebeens at  least  two issues jump out for  the Ci ty 

at  the outset .   The f i rst  is  that  the use or misuse of  a lcohol  in general  is  a 



deep and what we would suggest is a weighty considerat ion on the 

quest ions of  safety and secur i ty and i t  is  certain ly not something that  can 

be ignored and i t  is  something that  the relevant role players need to 

address urgent ly medium term range and long term.  We have some 

concerns about some of the recommendat ions and in part icular the types 

of  suggest ions that suggest there should be what the complainant 

organisat ions term informal regulat ion.   We are not ent i re ly sure what that  

means but to the extent that  informal regulat ion can be considered to 

mean anything other than non-compl iance with the rule of  law we would 

suggest that  that  is  not something that the Commission should take up.  

There is ei ther regulat ion or there isn’ t  regulat ion and we would turn our 

f ace t o any th i ng t ha t i s no t comp l i an t w i t h Sec t i on 1 ( c ) o f  t he 

Const i tut ion.   Just  two points or three points in that  respect,  the f i rst  is  

one of  the,  one of  my favour i te cases of  the Const i tut ional  Court  is  one 

that the Commission wi l l  be wel l  aware of  and I  have tr ied to use i t  on a 

number of  occasions for  proposi t ions that  I  have asserted in var ious 

courts,  not  necessar i ly  successful ly,  but  the South Afr ican Liquor Traders 

Associat ion case when madam Chair  you made a f inding that the 

def in i t ion of  shebeen in respect of  that  in the part icular provincial  

legis lat ion in that  case fel l  foul  of  the Const i tut ion for  the reasons of  i ts  

lack of  certainty i f  I  may descr ibe i t ,  madam Chair  you wi l l  be aware of  i t .   

And we would submit  the k inds of  considerat ion that were contained in 

that  judgment should inform in some way the types of  recommendat ions 

that the Commission may make in respect of  what may be suggested by 

Mr Gi l lomee new regulat ion in respect of  the use of  a lcohol  and the 

regulat ion of  a lcohol  out lets.    



 Two aspects on that;  the Commission wi l l  recal l  that  General  Jacobs 

gave evidence which in the interact ion between the Commission and he 

seemed to raise some di ff icul t ies wi th SAPS’s understanding of  the 

part icular p iece of  legis lat ion which was to be effected through the courts 

which was the quest ion of  the presumption which was contained in and he 

didn’ t  qui te see i t  as a presumption,  he saw i t  as a barr ier  rather than a 

presumption,  i t  was a quest ion of  the quant i ty of  l iquor that  would be 

found on a part icular premise as to how that would be affected in the 

court  as the Commission wi l l  recal l .   And we would submit  that  the lack of  

understanding or t ra in ing for  not  only prosecutors because there i t  was 

about prosecutors as wel l  but  very high level  SAPS off ic ia ls needs to be 

sorted out.   I t  was to our minds i t  was not qui te c lear that  a person as 

high as General  Jacobs in the SAPS hierarchy understood the scope of  

the legis lat ion.   Not to say that he wasn’ t  correct ,  not  to say that he didn’ t  

understand i t ,  i t  just  wasn’ t  c lear to us that  there was a c lar i ty in the legal  

content ions that were being made by the prosecutors in those cases.  The 

last  aspect on th is quest ion of  a lcohol  regulat ion is th is.   We would submit  

that  the di ff icul ty wi th such an important aspect could not be sorted out i f  

I  may put i t  that  way by the terms of  the recommendat ions of  the 

complainant organisat ions such as that contained in paragraph 543 and 

we would submit  that  i t  would be inappropr iate for  the Commission to 

make that type of  recommendat ion for a part icular reason and that is on 

page 304 where the suggest ion is by the complainant organisat ions in 

order to achieve the goal  of  l icensing current ly unlawful  shebeens i t  is  

necessary and then they give two possibi l i t ies,  the one goes to the 

province and the other goes to the Ci ty.   The f i rst  is  amend the Western 



Cape Liquor Act to permit  l iquor out lets in resident ia l  areas; wel l  we are 

not in a posi t ion to comment on that  at  th is stage.  We would comment on 

the second which is rezone areas of  Khayel i tsha to business areas.  Both 

those submissions we would submit  involve as we have said in our 

submissions very complex economic and social  considerat ions which need 

to be deal t  wi th by a task team having regard to internat ional  exper ience 

al l  over the wor ld wi th the types of  issues that  are raised by the 

regulat ion of  a lcohol .   One thinks of  a hundred years ago prohibi t ion,  

where did that  get  the part icular status in the Uni ted States,  one thinks of  

today Uruguay legal is ing mari juana for usage and the United Nat ions 

Off ice on Drugs and Crime cr i t ic ise i t  for  a whole range of  reasons.  So 

we don’ t  th ink that  a l though the alcohol  issue is very deep and very 

important to be deal t  wi th there are s imple solut ions of  the k ind suggested 

by the complainant organisat ions so we would hesi tate to agree with the 

complainant organisat ions that the k ind of  recommendat ion that is again 

contained in page 307 in 548.2 and 548.3 is and I  maybe end on this 

note,  one sees in 548.3 the immediate suggest ion is,  i f  I  may ask that  the 

Commission turn to that ,  that  in the in ter im that SAPS should in 

consul tat ion wi th the l iquor author i ty the Ci ty which is our mandate,  

shebeen owners and NGO’s adopt what they suggest is an informal 

regulatory approach.  We bel ieve there is no such thing and i t  would be 

inappropr iate for  any government to support ,  or  government agency to 

support  such an approach.  We agree that there should be clear and 

reasonable rules for  shebeens and that the par l iamentary descr ipt ion 

suggested by Professor Steinberg should be used as a last  resort .  

 So we would submit  that  the Commission has suff ic ient  evidence to 



f ind that on a conspectus of  a l l  the evidence circumstant ia l  and otherwise 

the City stance as adopted in submissions by i ts legal  representat ives is 

the t rue one.  As i t  p leases. 

COMMISSIONER: Thank you Mr Ka tz ,  we w i l l  now take a sho r t  

adjournment unt i l  twelve o’c lock,  so we wi l l  adjourn f rom now unt i l  twelve 

o’c lock.   Thank you. 

ENQUIRY ADJOURNS


