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COM M I S S I O N RES UME S  O N  23 J A N U A R Y 2014 (at  10:00 ) 

C OMM I S S I ONE R: Good morning, Molweni, goeie môre, welc 
ome  to  the  fi rst  day  of  s i tt ings  of  Khayel i tsha  Commiss ion into  Pol ic ing. 
W e  are  going  to start by as king  counsel  who  are represent ing the parties  
who  have  been  admitted  to  appear before the Commiss ion to 
introduce themselv es. Perhaps  we could ask you  to  start  Adv ocate  
Hathorn. 
MR H A T H O R N:    Pete  Hathorn,  I  appear  together  with  Ncumisa Mayosi   
on   behalf   of  the   f iv e   complainant   organisations   that  lodged  the  init ial  
complaints  th at  led  to  the  es ta blishment  of the  Commiss ion. 
COM M I S S I O NER:  Than k  you.   Adv ocate  Arendse? 

MR    A R E N D S E: Good morning Co mmiss ioners , Norman Arendse  SC,  I  
appear  with  Mr  Thab ani  Mas uku  for  the  South  African  Police  Serv ice. 
COM M I S S I O NER:  Th ank  you,  I  can’t  quite  see  who  is  behind you,  is  
that Mr Osborn e, yes  thank yo u. 
MR   OSB ORN E: Good morning Commiss ioners . I appear togeth er   
with Adv ocate Gerber   SC   and Adv ocate Mushada Adhikari for the 
Department o f Communit y Safety of the Prov ince of  the W estern  Cape. 
COM M I S S I O NER:  Than k  you.   Mr  Katz?MR K A T Z: Than k  you  Co 
mmiss ioners . My na me  is  Anton Kat z SC,  I’m  a  me mber  of  the  Cape  
Bar,  I  represe nt  the  City  of Cape  Town,  ins truc ted  by  Ms  Oliv ier  who  is  
sitt ing  on  my  left, of  Fairbr idges  Incorporated.  
COM M I S S I O NER:  Than k you.   Ms  De La  Hunt?  
MS D E  L A  H U N T:  Good  morning,  I’m  Leanne  De  La  Hunt,  and I’m 
ins truc ted b y th e W omen’s  Legal Centre. 
COM M I S S I O NER: Thank you. Is Mr Matshohi here this morning? An ybody 
else who is appea r ing?  Good  well  we’re going to s tart the proceedings  with  
opening s tatements , f irs t  by the  Commiss ioners  and  then  by  some  
of  the  parties  who  are represented   here. Could   I   ask   at   this   stage   



whether   the t rans lation is avai lable? Ms Bawa hav e people been 
trans lating,  is  there  a  trans lation  available  for  people? 
MS    B A W A: There is a translation available, there’s a s imultaneous 
translation av ailable and headphones will be giv en  to  me mbers  of  the  
public  in  relation  thereto. I  think  you can  collect  the  headphones  as  you  
come  in,  you  should  get  a pair of headphones  and a box that i t 's  got to 
be plugged into. 
COM M I S S I O NER:  Good,  so  i f  anybod y  would  l i ke  to  have it ’s 
s imultaneous   t rans lat ion,   i t 's   between   English   and   isi Xhosa, please  
come   forward   and   get  yourself   a   headphone. Can  I also ask whether  
people  can  hear  adequately  at  the  back seeing  as  how  we're  hav ing  
some  adminis trat ion,  i f  you  could wav e i f you can  hear.  Oh,  
nobody  can  hear.  You  can  hear alrig ht?     Do   you   want   a  simultaneous  
trans lat ion? Okay,  I 'm deaf  what  is  he  s aying? Oka y. Aman da  do  you  
think  people are  hearing  at  the  back? 
MS D I S S E L:   I will just check. 
COM M I S S I O NER:  Thank  you,  i f  you  cou ld  just  check  yes,  no point  in  
s tarting  until  we're  s ure  that  people  c an  hear  at  the back  and  that  
people  have  got  earphones . When  she  gets  to the back I a m just going 
to s peak. 
MS D I S S E L: Good  morning  again,  just  to  explain  that  we  are going  to  
be  us ing  these  dual  headsets ,  and  everybody  should be  given, ev 
erybody  who  need s  one  should  be  given  a  dual headset,   because   
we're   going   to   be   d oing   the   t ranslations s imultaneous ly, so all the legal  
representat ives  should   have them, and there shou ld be enough 
for  the  me mbers  of  the communit y as well. I  think  they're  busy  handing  
them  out  at the   mo ment.      It   comes   in   two   parts,   heads ets   a nd   a   
little remote  dev ice  l ike  that,  you  plug  this  into  the  dev ice,  at  the top, 
and then you must selec t  a  channel,  channel  1   is  the channel for what's 
hap pening on the f loor and channel 2 is for is iXhosa.   Will  you  just a lso 
repeat in Xhosa? 
MR P I K O L I:   Repeats  in  is i Xhosa. 
COM M I S S I O NER: Thank   you   very  muc h. Please  i f  you  do have 
diff iculties indicate with your  hand  and  people  will  bring you the machinery 
and we  are  now  going  to  start  with  the opening  s tatements . 
This  Commission  of  Inquiry  was  es tabl ished  in  terms  of  Sec tio n  206  
( 5 )  of  South  Africa's  Const i tut ion. Its  terms  of  reference a re to 
investigate  complaints  of  police  ineff ic iency and an alleged 
breakdown in  re lations  between  the  South African Police Serv ice and  
the Khayelits ha community.  Once  i t has    invest igated    these    alle 
gations    of    ineffic iency    and    a breakdown  in  the  re lat ionship  between  
the  communit y  and  the  SAPS     in     Kha yelitsha     the      Commiss ion      
must      make rec ommendations to the MEC for Safety and Security in the 



Western Cape as to how any ineff ic iency that is  found,  or breakdown  i f  i 
t  is  found,  in  the  re lat ionship  between  SAPS  and the communit y  ma y  be 
improv ed o r resolved. It  is  important  to  understand  that  the  
Commiss ion's roots lie   in   two   differe nt    but    equally    important    parts    
of    ou r Const i tut ion.  The   f i rst   relates   to   the   r ights    of   c i t izens. 
Sec tio n  11  of   our   Consti tut ion  states   that  everyone  has   the right  to  
freedom  and  secur i ty  of  their  person  which  includes the r ight to be 
free of all forms of v iolence f rom either public or private sources. The r ight 
to be safe f rom v iolence in one's communit y and  els ewhere  is  a  key cons ti 
tutional  r ight. 
The   second   relevant   aspect   of   our   Const i tut ion   is   the const i tut ional  
pr inc iple   that   the   exercise   of   all   p ublic   powe r must be cons is tent with 
the Cons ti tution and the law and  give effect     to     the     cons ti tutional     
values      of      accountabil i ty, res ponsiveness and openness. In order to 
ensure that  public power   is   exe rc is ed   accountably,   respons ibly   and   
openly   the Const i tut ion  c reates  a  range  of  checks  and  balanc es  on  
the exercise  of  public  power.  This  system  of  chec ks  and  balances is 
often referred to as the separation of power but  in  fact  i t  is easier to 
understand i t as ways of ho lding public power accountable  and  the  
Consti tut ion  prov ides  for  ways  of  doing  this  in man y differe nt forms. For 
ex ample, the National  Parlia ment  is  entrusted  with the task of 
scrut in is ing and overseeing executiv e ac tion s o the action of the 
president and ministers and  the  bureauc rac y  that falls  under  them  must  
be  scrut in ised  by  parlia ment.    Another example   is   the   Cha pter   9   
institutions   such   as   the   Auditor-General,    the    Public    Protector     and     
the     various     Rights Co mmissions all  of  which  have  specif ic  powers  
and  tasks aimed  at  cre ating  c hecks  and  balances  on  the  exercise  of 
public   power   to   ensure   that   all   power   in   South   Africa   is exercised 
in a manner cons is tent with accountabi l i ty, res ponsiveness  a nd  op enness. 
So the mandate of  this  Commiss ion  needs  to  be unders tood in the  l 
ight  of  the  Const i tutiona l  r ights  of  c i t izens on  the  one  hand  
and  the  broader  f rame wor k  of  const i tut ional  checks and balances 
on the other. Chapter 11 of our  Const i tut ion where the power to 
establish this Commiss ion is found regulates the s ecurity serv ices; 
the defence force, the police  service  and  the  intel l igence  agencies.  Its  
opening clause  states  that  national  secur i ty  must  reflect  the  resolve  
of all South  Africans  and  as  indiv iduals  and  as  a  nation  to  l ive  as equals, 
to l ive in peace and harmony, to  be  f ree  from  fear  and want and to s eek a 
better  l i fe.  Moreov er  Section  199  ma kes plain that the security  serv ices  
including  the  SAPS  and  the i r me mbers  hav e  a  duty  to  act  without  
favour ing  or  prejudic ing any  partic ular  polit ic al  party. 

Sec tio n 205 states that the National Police Service must function  in  the  
national,  provincial  and,  where  appropriate, local s pheres of  



government.  The  same  Sec tion  prov ide  that the ob jects  of the  SAPS  
are to  prevent,  combat  and  inv estigate crime;   to   main tain   public   order;   
to   protect   and   secure   the inhabitants of our country and to uphold and 
enforce the  law. SAPS therefore has a key, bu t diff icult  role  to  play,  in  
ensuring that  people's  const i tut ional  r ights  to  security  are  respected. 
Although   the   Const i tut ion   makes   plain   tha t   the   police serv ice is a 
national ins t i tut ion under the control of the National Ex ecutive 
the  monitoring  of  the  police  service  is  not an   exclusive   national    
power.    Instead,    the    Const i tut ion prov ides that prov inc ial  
governments  are  entit led  to  monitor police  conduct,  oversee  the  
effec t ivene ss  and  eff ic iency  of  the police  serv ice,  promote  good  
relations  between  the  SAPS  and  the c ommunit y, assess the effec t iveness 
of v is ible policing and l iaise  with  the  nat ional  minister   respons ible   
for   policing   in res pect of crime and policing in a  par t icular  
province.  The power   to   es tabl ish   a   Commission   of   Inquiry   to   
investigate complaints of police ineff ic iency and a breakdown in 
a relations hip between the  police  serv ice  and  a  particular communit y  is  
closely  related  to  the  c onst i tut ional   role   of prov incial  
governments  in  monitoring  and  overseeing  policing.  
This   is   the   seco nd   Commission   to  be   appointed   under Sec tio n  206 ,  
the  f i rst  was  in  Kwa Zulu  Natal. The  Commission thus undertakes i ts  
work  consc ious  of  the  const i tut ional principles which mus t inform  i ts  
mandate  and  es pecially conscious of the const i tut ional r ight of  the  people  
who  l iv e  and wor k  in  Khayel i tsha  to  safety  and  security.     The  
Commission establ ished   i ts   office   in   Khayel i tsha   and   holds   i ts   
hearings here because  the  work  of  this  Co mmission  is  primarily 
concerned  with  the  s afety   of  the  people  who  l iv e  and   work here. It is 
their safety and r ights  that must at  the centre  of the wor k    that    the    
Commission    performs    in    carrying    out    i ts mandate. 
MR P I K O L I:   I will read the rest of the s tatement. The Co mmiss ion 
commenced i ts work in August 2012 by opening   offices   in   Harare   
here    in    Khayel i tsha    to    start inv estigating  a l legat ions  of  
ineff ic iency  and  a  breakdown  in  the relations hip between the 
communit y and the SAPS. The Co mmissions  offices  hav e  been  open  to  
the   communit y   for man y months  and  me mb ers  of  the  public  hav e  been 
encouraged to come and ma ke statements  to  the  Commiss ion. The    
Co mmission    has    a    s mall    t eam.         There    are    two Co 
mmiss ioners ,  two  evidence  leaders  Advocate  Nazreen  Bawa and 
Advocate Thembalihle Sidaki,  th e  secretary  Ms  Amanda Dissel and an 
adminis trator  Mr  Khangelani  Rawuza.  Please  do not hesitate to 
contac t a  me mbe r  of  the  Commission  staff  if you  hav e  any  queries  or  
need  ass is tance.    In  addition  to  this small team the Co mmiss ion 
has been assis ted by newly qual i f ied  advocates  both  at  the  end  of  



2012  and   2 013   who have   assisted   the   Commis s ion   in   taking   
s tatements .   The Co mmission has establ ished a website whic h 
contains all the informat ion   relev ant   to   the   work   of   the    
Commiss ion.  It contains  the  notices  of  the  Commiss ion,  its  terms  of  
reference and we will in due  course  publish  the  statements  of  man y  of 
the witnesses. Some of  the  doc uments  that  the  Commission has 
admitted  into  ev idence as well  as  the   photographs  that were  taken  b y  a  
photographer  appointed  by  the  Co mmission during  the  inspections  in  
loco . The Co mmission has divided  i ts  work  into  two  phases. The f i rst 
involves an inves tiga tion of  allegations  of  ineffic iency and  a  
breakdown  in  the  re lat ionship  between  the  c ommunit y 
and  SAPS. Ev idence  in  this  f i rst  phase  will  be  heard  at  public sitt ings 

here  in  this  hall  f rom  now  until  the  21 
st    

of  February 2014. The 
second phase will  take  place  in  March  and  i t  will hear  evidence  f rom   
pol ic ing   experts   that   will   inform   an y rec ommendations to be made 
by the Co mmission. Again  the public  s i tt ings  assoc iated  with  the  sec ond  
phase  will  be  held here in Khayel i tsha. It is important to 
realise that the  Co mmission is not a court;  it  is  under taking  an 
invest igat ion not determining  whether  any  pers on  has  committed  a  crime  
or is  l iable  to  pay  any  pers on  for  any  harm.  The  focus  of  the 
Commission   is   fo rward   lookin g.      First   i t   must   answer   the question  
whether  there  are  ineff ic ienc ies  in  polic ing  or  whether  there is a 
breakdown in the relat ionship between SAPS and the communit y and  
secondly  i f  i t  fin ds  that  there  are  ineffic iencies or indeed there is  a  
breakdown  in  th e  relations hip  between SAPS  and  the  communit y  i t  must  
ma ke  recomme ndation s  as  to what  can  be  done  about  i t . I  want  to  
repeat  this  in  is i Xhosa. 

Repeated  in  is i Xhosa. 
A range of parties have  been  admitted  to  appear  before the    Commiss 
ion.       A    group    of    NGO's    including    the   Social Justice  Coalit ion,  
Equal   Education,   The   Treat ment    Action Ca mpaign, Ndifuna Ukwa zi 
and Free Gender who the Commiss ion refers to as the complainan t  
organisat ions,  const i tute one party. Another  party  is  the  City  of  Cape  
Town. The third is the Prov incial Government  of  the  W estern  Cape 
and   the   fo urth   is   the   South   African   Police   Services.       In addition  
there  are  several  ind ividuals  represented  before  the Commiss ion  and  
another  NGO,  The  W omen's  Legal   Centre, that has been admitted to 
tender evidence on iss ues relating to domestic v iolence. The parties before  
the  Commiss ion  have been  given  an  oppor tunity  to  produce  evidence  
relevant  to  the wor k of the Commission and the Co m mis s i o n ’s 
evidence leaders hav e also sought out ev idenc e. The Commission has 
alread y seen the s tatements of  nearly  all  the  witnesses  who will giv e 



evidence in the f i rst phase. Parties will a lso see  the witness   statements   
before   evidence  i s   led   and   will  hav e   an opportunity to apply to 
cross- examine witnesses. The Co mmission has received nearly 50 000 
pages of  documents from the South Afric an Police Serv ices,  from  DOCS,  
the  Cit y and  other  parties. 
In  c losing  these  opening  remarks  ma y  we  thank  all  those who  hav e  
assisted  the  Commission  in  i ts  work  s o  far. We  look forward to cont inuing 
to work with  many  people  in  Khayel i tsha and the SAPS and more 
broa dly in t he City of Cape Town  to ensure    that    the    Commiss ion 's    ma 
ndate    is    carried    out    as thoroughly,  fairly  and  expedit ious ly  a s  
poss ible.  W e  hope that in  pursuing  the  mandate  of  th e  Commiss ion  the  
v is ion  set  out in the  preamble  of  our  Const i tut ion  ma y  be  brought  a  lit tle 
nearer for the  people  of  Khayel i tsha,  a  v is ion  in  which  the quality of  l i 
fe  of  all  c i t izens  may  be  improv ed  and  the  potential of   each   person   
may   be   f reed.      This   state ment   has   been prepared  by  the  
Chairperson,  Kate  O'Reg an  and  Vusi  Pikoli.  

Thank  you.


