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IN THE HIGH COURT OF SOUTH AFRICA 
(CAPE OF GOOD HOPE PROVINCIAL DIVISION) 

AT: CAPE TOWN, TTJESDAY, the 13th day of FEBRUARY 2007 

BEFORE THE HONOURABLE MR JUSTICE FOXCROFT 
BEFORE THE HONOURABLE MR JUSTICE MOOSA 
AND BEFORE THE HONOURABLE MS JUSTICE NDITA 

A 

In the appeal of: 

NCEDILE NTUMBUfrlANE 
VUYELWADLOVA 

And 

THE STATE 

FmST APPELLANT 
SECOND APPELLANT 

RESPONDENT 

On 13 February 2007, having heard Counsel for the parties on an appeal from the 
judgment of a single judge of the CAPE OF GOOD HOPE PROVINCIAL DIVISION of 
the High Court of South Africa, delivered on 8 December 2005 and 16 February 2006 
respectively, and having read the record of the proceedings in the said Court (Case No. 
CC154/05). 

IT IS ORDERED: 

That First Appellant's appeal against the conviction for murder succeeds and is substituted 
. - J 

with a conviction of assault with intent to do grievous bodily harm. Taking all relevant 

i factors into account, including the period of three years w&h First Appellant has already 

spent in prison on these charges and convictions, the sentence imposed is 8 (EIGHT] years 

imprisonment of which 3 [THREE] years are suspended for 5 [FIVE] years on condition 

that the Appellant is net again convicted during the period of suspension of the offence of 

assault with intent to do gsbvjous bodily harm. 
BY ORDER OF THE COURT REGISTRAR KG 

ION 

2007 - 0 2 - 1 3 

L 

C G U 
/avz 

CiAVH TO>W«»\A!"'.".,JVV.O 

1_M 



mrnun 

IN THE HIGH COURT OF SOUTH AFRICA 
CAPE OF GOOD HOPE PROVINCIAL DIVISION 

CASE NO; A310/20Q£ 

In ifte matrer between : 

NCEDILE NWMBUKANE 
VUYELWA DLOVA 

First Appellant 
Second Appellant 

and 

THE STATE Respondent 

JUDGMENT DELIVERED THIS 73* DAY OF FEBRUARY, 2007 

FOXCROFT, J: The two appellants were convicted in this court on 8 

December 2005 and were granted leave to appeal against their 

convictions and sentences. Second Appellant was convicted only on a 

charge of attempted murder and was sentenced to ten years 

Imprisonment of which three years were suspended. She has not 

proceeded with her appeal and at the request of the prosecutor, her 

appeal was struck from The RoH. First Appellant proceeded wfth his appeal 

on convictions of murder and rape for which he was sentenced to life 

imprisonment and ten years imprisonment respectively. 
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It was not in issue at the trial that First Appellant had had sexual intercourse 

with the deceased in a toilet at a shebeen and that he thereafter 

assaulted her. The issues requiring to be determined by the trial court were 

whether the Appellant had caused the death of the deceased and 

whether First Appellant had raped the deceased,, 

The first' State wrrness, Mr Amos Zono. testified that he had seen the 

deceased arriving at the shebeen and proceeding to drink wfth her friend. 

At that stage people were enjoying themselves and music was playing. 

There was dancing and everything was peaceful. Zono went out to use 

the toilet and saw First Appellant and the deceased. Lorna, standing near 

to the window of the house, as he called ft. 

When asked what they were doing, his reply was: 

"They hugged each other, or they were hugging each other, or they 

hugged each other. 

Yev? — Tfiey hugged each other and they proceeded to the toilet. 

Whilst Ncedile was hugging Lorna, I made an enquiry or i enquired from 

him because I knew his girlfriend." 

H NTVMBOKANf AND ANOTHER v THE STATE 1 
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The witness then went to the toilet and on his return spoke to First 

Appellant, who replied to his question, saying : 

They hove just had sex. he, Ncedrle, and Lorna just hod sex in the 

First Appellant had also added that the person with him was his girlfriend, 

but Zono could at first not see Lorna's face, which she was hiding. While 

this hiding of her face was going on, the woman was using First Appellant 

as a shield and he continued to hug her. When Zono did manage to see 

her face, tie saw 

"that she was crying, or she cried, because! saw the tears." 

Zono returned to the shebeen and later, when he went outside, he saw 

First Appellant assaulting Lorna with his fist, delivering, punches "over her 

body". Lorna was ducking but was eventually kicked to the ground, where 

First Appellant kicked her on her stomach a number of times. After falling 

down, Lorna stood up again, crying, and then other people intervened 

and held onto him while she was falling down. Zono was dear that the 

kicks were to the stomach of the victim. The witness also said that not 

much force had been used in the kicking because First Appellant was 

under tFe influence of alcohol. As Zono put it. 

toiler. 

N NTVMBU.ZANe AND ANOTHER V THE STATE 
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"He was not kicking her as one would kick a bail, he was kicking and 

pushing her at the same time." 

Of importance was his evidence that First Appellant was very furious and 

was crying as well while assaulting the deceased. He was angry because 

Tozr-a riad just revealed her HIV status to him and she did not do that 

beice they had sex." 

This informal ion had been conveyed to the witness by First Appellant. 

Under cross-examination, Zono said that he had seen Second Appellant 

go up to the deceased, shouting at her. Her words were. 

"Bitch you are spreading Aids," 

At that stage the victim of the assault was standing. 

NNTUMBUZANE AND ANOTHER v THE STATE 
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The next State witness was Mr Zamile Mpayo, a youth of 17 years of age. 

He confirmed that the First Appellant and Lorna were standing outside the 

shebeen and that she was crying. Later he come out of the shebeen and 

saw an assault taking place. First Appellant kicking and hitting Lorna with 

his fists, He said that the kicking and hitting was taking place "on the 

whole body, even on the face". He confirmed that First Appellant was 

also crying and was angry. Later in his evidence, while still in chief, he was 

unable to give details of what part of the body was involved in the kicking 

the victim was receiving. His answer was, 

"There were a lot of people there and i wasn't close, I could not see 

where about on the body the deceased was being kicked." 

In similar vein to Zono's evidence in regard to the amount of force being 

used, he said: 

"He> was kicking, l cannot say powerfully or not but he was kicking." 

The witness saw Second Appellant arrive on the scene and talk about 

people spreading Aids, but he did not see tier do anything to Lorna. He 

also confirmed Zono's evidence that the shoes which First Appellant was 

wearing were known as 'Dakotas', which are casual shoes. 

N NTUMBUKAIUE ANO .MOTHER v THE STATE 
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The next State witness was Mr Sizwe Vena. He saw First Appellant kicking 

the deceased more than once on the head while she was lying on her 

back. He was not close enough to the scene to estimate the force of 

these klclc, and the Court described what he was demonstrating as 

"Kicking in a stamping manner. 

Under cross-examination he agreed that there was a crowd at the scene 

of the assault, but he was unable to estimate whether this consisted of six 

or seven people, or more than thirty. He saw what was happening through 

gaps in the crowd, but conceded that he could not see clearly because 

people were In his way. He had also not been close enough to see where 

on the head the deceased had been kicked. 

As Mr Pothler, who appeared for First Appellant, submitted, the triai 

Court's summary of this evidence erred in two respects which are of 

Importance. The Judge a quo said in his judgment that according to 

Mpayo, Hist Appellant had "kicked her hard" In fact, Mpayo said that 

he could not say whether the kicks were powerful, and he also did not say 

that he had attempted to intervene, as the Court a quo found. He was 

... 

N NTUMBUKAM AND ANOTHER v THS STATS I 
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asked by the Court what Lorna was doing when Appellant No 1 was 

assaulting her, and his answer was that 

"/ was not close to them, I did not notice that, and there were a lot of 

people there intervening," 

The wrfness went on to describe how the persons intervening were pulling 

First Appellant away and that 

"Number 1 was being pulled by his own brother there." 

O 

The second error is, of course, not as important as the first. Zono had 

testified thai he had intervened to stop the assault What this establishes 

is that Zono was probably the closest of the three witnesses to the assault. 

[Record 67, fines 24-25], 

Mr Pothlet submitted that there was no sufficient reason for preferring the 

evidence of Vena to that of Zono and Mpayo. He also drew attention to 

the finding by the Judge a quo that Vena's evidence was corroborated by 

that of Moneii Nomaphelana who, according to the judgment, said that 

accused 1 repeatedly assaulted the deceased. 

• 
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The evidence at Record p1!9 follows a question put by Mr Van Zyl that 

Accused No 2 would say that she arrived on the scene and saw Accused 

No 1 assaulting the victim before the witness Nomaphalana arrived on the 

scene. The answer at p120 was as follows: 

"Your client soid when she arrived there she was with Nondonana and 

accused 1 was assaulting and she said that It was not a long period when 

she lifted up his [sic] head and the ambulance arrived. Now I want to 

know where was accused 1 when this when the deceased was lifted, 

because I saw accused 1 walking, at that time specifically where was 

he>" 

It is clear from this evidence that the witness Nornaphelana did not agree 

with the instructions which had been given to Mr Van Zyl. Her evidence is 

clear and to the effect that Second Appellant was shouting and insulting 

Lorna and crying out. 'Ihis bitch must die, she has brought Aids to us". She 

had seen Second Appellant kicking the victim on the head three times 

with her feet. [Record, 110]. She added that accused No 2 "kicked her 

powerfully". 

ftf NTUMBUKANE AND ANOtfiEB v THE STATE 
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I agree with /Wr Pothier's submission that the only facts that emerged 

beyond reasonable doubt on this evidence are that First Appellant 

assaulted the deceased by hitting, punching and kicking her and that she 

fell to the ground as a result of this assault. I also agree that this evidence 

does not establish whether any of the kicks were to the head of the 

deceased, were powerful or caused any fatal head injury. 

The evidence of the doctor was that one of the potentially fatal injuries - a 

laceration on the occiput - could not have been caused by a fist or by a 

kick with an ordinary shoe; that no injuries were found to the chest or 

abdomen, the areas of the body at which most of the blows were aimed; 

and that, in any event, abdominal or chest injuries were nor the cause of 

death. 

Only the witness Vena testified that First Appellant had kicked the 

deceased on her head while she was on the ground, and In this regard he 

was directly contradicted by Zono, who was in a far better position to 

observe the attack and who testified that he would have, seen a kick to 

the head if there had been one. 

N NTVMBUKiME AN? ANOTHER v THE STATE 
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It follows that the inference drawn by the Court a quo that the evidence 

presented by the witnesses established that the injuries inflicted by First 

Appellant Isd to the death of the victim, is not the only reasonable 

inference which can be drawn from these facts. As MrPothier correctly 

submitted, 

"Had there been no other assault after the First Appellant had left the 

scene, the conclusion would be inescapable that his actions caused, 

directly or indirectly, the death of the deceased, despite the fact that 

certain facts regarding the assault do not establish that it was fatal or 

ever, probably fatal. However, it is clear in the present case that there 

was a further assault and that that assault was quite possibly the cause of 

the fatal injury or injuries." 

It was common cause that no common purpose between the two 

accused at the trial had been established. 

It Is not necessary to deol with the further grounds of appeal raised by Mr 

Pothier relating to intention to kill. I am satisfied that it is entirely possible 

that the death of the deceased was caused by the assault perpetrated by 

the Second Appellant and that rt therefore cannot be said beyond 

reasonable doubt that it was the assault perpetrated by the First Appellant 

that caused her death. 

See S v MBAMBO, 1965(2) SA 845 [AD] at 855 B-C; 

S v TEMBANl [2006] SCA151 at paragraph [12] (unreported) 

NNTVMBUKANE AND ANOTHER v THE STATE 
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The convlch'on on the charge of murder must therefore be set aside. 

What remains is what offence is appropriate resulting from the criminal 

assault on tne deceased. 

I am satisfied that rr cannot be said that First Appellant ought to have 

foreseen death as a possible result of his assault. Given his anger and state 

of intoxication I cannot find that he was able to, appreciate these 

consequences. The only competent verdict which fits the facts is one of 

assault with intent to do grievous bodily harm, and ! would substitute such 

a conviction for that of murder, 

As for the conviction on a charge of rape, the evidence was entirely 

circumstantial. Following R v BLOM, 1939 AD 202 at 203, the inference 

sought to be drawn must be consistent with the proved facts and the 

proved fairts must exclude every reasonable inference other than the one 

sought to oe drawn. I agree with Mr Poffwer that the conviction falls down 

on the second of these two principles. The facts established do not 

exclude the reasonable inference that sexual intercourse was consensual. 

Dr Patelwa agreed "definitely" with the contention that the presence of 

injuries did not necessarily confirm rape and he conceded that it was 

possible J hat injuries could be caused unintentionally by premature 

• 
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penetration. Dr Pateiwa did not find that "The presence of such injuries 

was inconsistent with consensual sex", What he did say in chief was that 

his opinion was that if such Injuries were related to sexual intercourse there 

could not have been such injuries if it was consensual sexuaJ intercourse. 

Under cross-examination, he conceded that the presence of such injuries 

did not necessarily confirm rape. 

Forceful penetration does, of course, not necessarily mean penetration 

without consent. A factor which points towards a finding of rape is the 

evidence that the victim was seen to be crying, but this factor is 

substantially neutralised by that of the witnesses who saw First Appellant 

and the deceased hugging each other in a happy way. Any number of 

explanations could be advanced for the tears which were seen. The 

deceased had consumed a substantial amount of alcohol which had 

resulted in a blood alcohol content of 0,18 g/100 mis; she could have 

been in pain as a result of the injuries caused during sexual intercourse, or 

she could have felt remorseful about what had happened. There is no 

basis why rape is the only reasonable inference on these facfs. 

Accordingly. I would allow the appeal on the charge of rape and acquit 

First Appellant on that conviction. 

N Ntt/MBUKANE AND ANOTHER v THE STATE I 
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In the result, the appeal against the conviction for murder succeeds and is 

substrfutec with a conviction of assault with intent to do grievous bodiiy 

harm. Talcing all relevant factors into account including the period of 

three years which First Appellant has already spent in prison on these 

charges and convictions, the sentence imposed ;s 8 [EIGHT] years 

Imprisonment of which 3 [THREE] years are suspended for 5 [FIVE] years on 

condition that the Appellant is not again convicted during The period of 

suspensiori of the offence of assault with intent to do grievous bodily harm. 

MOOSA. J r I agree. 

O NDITA.J,. 

JHffOOSA 

VITA 

-oooOooo— 
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[ S E C ] L o r n a M l o f a n a 

Mandla Majola <mand!a@tac org za> 27 November 2009 12-08 
To sec@tac.org.za 

Dear Comrades 

I have been informed by Pumeza Runeyi that Ncedile Ntumbukwana who 
raped and murdered Lorna Mlomfana is out of pnson.He was sentenced to 
10 yrs for rape and life in prison for murder We went to get the 
relevant information at the site b police station from Constable Sass 
(076 6384880)who was the investigating officer of the case He did the 
necessary phone calls and come back with this information that 
uNcedile Ntumbukwana and his attorney appealed and in March 2007 they 
reduced his sentenced and it was decided that in Nov 2009 he will be 
released and that be will served few years outside until 2012 Thls is 
the story of Lorna Mlofana. any suggestions or opinions around this 
madness 

Mandla 

SEC mailing list 
SriC^tao.org za 
http:.Vmai!iist.̂ -3c.crg.za/mailnert/liPtir:ro/sec 

Nathan Geffen <nathangeffen@gmail com> 27 November 2009 13.00 
To: Mandla Majola <mandla@tac org.za> 
Cc sec@tac.org za 

This is horrendous. I think we must get the facts and publicise it We should also try to find out how it was 
that TAC and the family were not informed of the appeal. 
[Quoted text hidden] 

SEC mailing list 
SEQ@tac.org za 
h* tp://m£iiil ist. tac o;g. z a'maii mrn/i ist i nfa'sec 

Mark Heywood <heywoodm@alp org.za> 30 November 2009 06 46 
To: Mandla Majola <mandla@tac.org.za>, sec@tae.org.za, Adila Hassim <hassima@alpiorg za>, Jonathan 
Berger <bergerj@afp org za> 

Dear Mandla and all 

Sorry only to respond to this now. I think we should talk urgently on the 
phone. This must not go unchallenged. TAC should issue a press statement; 
write to the Minister of Justice (publicly) and we should look at the legal 
issues involved urgently Can someone just summarise the facts of Loma's 
murder, the trial, the sentence and now the release etc in a page. 

Thanks 

mark 
[Quoted text hidden] 
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