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'focus manpower and resources on protecting human life.' 2 1 6 The court ruled that the police 
failure to protect the property of looting victims contravened section 205(3) of the 
Constitution, which provides that the 'objects of the police service are to prevent, combat 
and investigate crime, to maintain public order, to protect and secure the inhabitants of the 
Republic and their property, and to uphold and enforce the law.'2 1 7 The police cited lack of 
resources in defence of their inaction, but the court ruled that they had sufficient prior 
warning that looting may occur and therefore should have planned ahead.218 

The limited police response may have lasting effects that go beyond the destruction of 
property. The decision to evacuate victims while abandoning their property to looters 
serves many of the attackers' goals of destroying foreign businesses and forcing foreign 
nationals out of the community. While the immediate effect maybe to preserve lives, the 
long-term repercussions of the police strategy may in fact create additional risks by failing 
to have any deterrent effect and encouraging further xenophobic action. 

Police unwillingness to charge and prosecute South African traders for 
intimidation of competing Somali traders or the eviction of Somali traders from 
their shops. 

South African traders have on numerous occasions sent out threatening letters or leaflets to 
their Somali competitors informing them to close their shops and leave townships. As set 
out in earlier, such letters amount to intimidation of, and possible discrimination against 
Somali traders. 

Threatening letters have been sent out in a number of townships including Khayelitsha 
(2008), Gugulethu (2009), Kraaifontein (2010) and Philippi East (2011). Only in Khayelitsha 
in 2008 did police arrest and charge those responsible. Police have also not prosecuted 
traders who acted on their threats and attempted to evict Somali traders. The failure of the 
police to enforce the law once again breaches the constitutional duty of police officers to 
'prevent, combat and investigate crime, to maintain public order, to protect and secure the 
inhabitants of the Republic and their property, and to uphold and enforce the law.'2 1 9 It also 
reinforces xenophobic attitudes, sending a message that such actions against foreign 
traders are acceptable. Such impunity heightens the climate of crime against foreigners. 

Intimidation or abuse by police officers 

Some police officers actively compromise justice by themselves engaging in crime. These 
incidents by individual members of the police service tasked with protection affect the 
willingness of Somali traders to engage and cooperate with the police. Many traders 
reported being beaten or robbed during police searches for unlicensed firearms or inquiries 
into business licenses, especially in Khayelitsha, Bellville, Mitchells Plain and Cravenby. 

2 1 Judgment by Judge Nathan Erasmus. Said and others u Minister of Safety and Security and others, Western Cape Eq uality Court, December 

2011, case no ECi3/ofi at 25. 

1 1 7 Ibid at 26 and 27. 
""ibid at 27. 
™ Section 205(3) of the Constitution of the Republic of South Africa, 1596. 
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Other traders also reported being assaulted during interactions with the police. Three 
Somali respondents had opened civil cases against the police, and in at least one instance a 
criminal case was underway against the police. 

In Cravenby (a coloured township), two traders arrested for keeping their shops open past 
eight and for not having business licenses described police abuse. Police beat one trader (a 
Somali community elder) during the arrest, while a second was not permitted to put on 
clothing and was taken shirtless to the police station. At the station, police officers teased 
him and asked: 'why don't you go back to Somalia?'220 Somali shopkeepers in Cravenby also 
complained that police officers were often rude, and would swear at them when they 
approached shops.221 

In Khayelitsha, many traders described being robbed during police searches. One trader said 
that Tactical Response Team police members had robbed his shop three times.2 2 2 These 
forms of harassment and crime by police make traders wary of approaching the formal 
justice system for assistance. 

The perception among Somali traders that the police are related to criminals 

Somali relations with the police were negatively affected by their fear that local police might 
have relatives living in the community, some of whom may be criminals. They speculated 
that the lack of progress in their cases might have been due to police unwillingness to 
investigate friends or relatives. One trader believed that 'the police should come from the 
outside because maybe the skollie is his cousin, or he thinks "these are my people."'223 

Although ACMS was not able to assess whether this was fact or perception, a Khayelitsha 
police officer suspected some police members of working with local criminal syndicates and 
disclosing information regarding witnesses and investigations to them. 2 2 4 Even if the 
practice was not widespread, the perception nonetheless affected Somali willingness to 
cooperate with the police. 

Factors affecting prosecutions 
Where police and Somalis were able to overcome the barriers described above, they still 
faced barriers in prosecuting cases. Prosecutors encountered some of the same challenges 
described by police, particularly high withdrawal rates and language barriers. As mentioned, 
ACMS was only able to interview four prosecutors. Although findings were thus limited, the 
interviewees did provide valuable insights into their experiences, which are set out below. 

™ Cravenby Somali trader, Bellville, 18 January 2012, 

" Five Cravenby Somali traders, Bellville, lg January 2012. 

1 1 Khayelitsha Somali trader, Mitchells Plain, 2june 2012. 
1 1 Khayelitsha Somali trader, Mitchells Plain, 8 January 201T. 
4 Telephone interview, 23 August 2012. 
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Withdrawal of cases caused by the disappearance or unwillingness of 
complainants to proceed 

Prosecutors cited the loss of Somali complainants, either because they relocated to an 
unknown location, or because they changed their minds about testifying in court, as the key 
obstacle in pursuing cases. According to one prosecutor, 'when you hear it's a Somalian 
there's a stigma that they won't come to court.'2 3 5 

As described above, many complainants are no longer at the address on record when police 
arrive to subpoena them to appear in court. Prosecutors also stated that they had difficulties 
reaching Somalis on their cell phones 3 2 6 

While traders do regularly move to different shops (especially in the aftermath of crime), 
ACMS did not experience any difficulties remaining in contact with traders on their cell 
phones during the course of the research. A representative from the Somali Retailers 
Association stated that in his experience traders rarely changed their cell phone numbers, 
except when their phones were stolen and they found it difficult to follow the procedures 
required to obtain the same number.237 

According to prosecutors, Somali complainants were less likely to testify in court than 
South Africans for a number of reasons: 

• Victim intimidation; 

• Agreements between Somali traders and the accused or their families, including 
possible compensation for their loss; 

• Disillusionment with lengthy court processes and difficulties taking time off from 
work; and 

• Relocation to other areas, cities or countries. 

Somali respondents confirmed most of these f actors. Several Somali respondents stated 
that they had abandoned their cases out of fear. They felt like 'sitting ducks' for accused 
criminals wishing to threaten or harm them, as they both lived and worked in their shops. 
Prosecutors likened the situation of Somali traders to cases of gang violence in coloured 
townships such as Manenberg, where witnesses were afraid to testify for fear of retribution 
from organised gangs.228 

A number of Somali respondents also abandoned cases after reaching settlements with the 
families of the accused, as described above. Some Somalis arrived at these agreements 
voluntarily because they were sceptical of their chances with the formal justice system. 

Wyn berg Regional Court prosecutor, Wynberg, n June 2012. 
"'Ibid. 

Somali Reta ilers Association representative, telephone interview, 27 July 2012. 
1 1 1 Wynberg Regional Court prosecutor, telephone interview, 13 J une 2072. Athlone District Court prosecutor, Athlone, 13 June 2012. 
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Other traders entered into settlements after being threatened by the accused or their 
families. 

Growing impatience and a lack of faith in lengthy courts proceedings, including repeated 
postponements, also played a role in the withdrawal of Somali complainants. According to 
prosecutors, Somali traders often became disillusioned with the length of criminal 
proceedings and expressed concern about the amount of work they were missing in order to 
be in court. A Somali community representative in Philippi complained that many Somali 
traders did not have the stamina to continue attending court hearings through to the 
finalisation of their cases.229 ACMS witnessed the problem of court delays, having attended 
five separate hearings in respect of attacks on Somali traders (three trials and two bail 
hearings), all of which were postponed. 

The high withdrawal rate by Somali complainants has frustrated prosecutors. One 
prosecutor explained: Tou keep working hard and prepare the case, but you never know 
whether the complainant will pitch up'. 2 3 0 Police have similarly been frustrated by the 
withdrawal of cases. As one police officer stated: Tou arrest people, and the Somali witness 
knew the guy. The police did all the work and then at the first appearance the matter is 
withdrawn'.231 

Many of these factors are likely to affect South African as well as Somali complainants, 
particularly the frustration over the slow pace of criminal trials and the loss of work hours. 
But these challenges are often heightened for Somalis who are unfamiliar with state justice 
systems, and lack local community support, making them more likely to abandon the 
process. 

Somali traders may misunderstand how the justice system works because of 
language barriers 

Prosecutors pointed to the fact that Somali traders, like many South Africans, had little 
understanding of how the justice system worked, which could negatively affect their 
interactions with the justice system. This lack of knowledge was aggravated by language 
barriers that prevented prosecutors from communicating directly with complainants. One 
prosecutor gave the example of a Somali complainant who showed up for a consultation 
under the impression that he was there to attend trial and testify.232 Confusion over the 
various stages of the process contributed to frustration and loss of faith in the justice 
system. 

1 Philippi Somali community representative, telephone interview, 6 August 2012. 

Wynberg Regional Court prosecutor, Wynberg, 21 June 2012. 

Harare police station detective, Harare, Khayelitsha, 7 December 2012. 

Wynberg Regional Court prosecutor, telephone Interview, 13 June 2072. 
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Vague police witness statements resulting in release on bail or the disintegration 
of the case under cross-examination 

Language barriers also contribute to inadequate witness statements that undermine the 
case. According to one prosecutor, many police statements from Somali complainants were 
very vague and did not disclose all the elements of the crime. For example the statement 
would say that 'the accused robbed me of R3,ooo,' but would not mention how the person 
was robbed, or what weapons were used Although prosecutors were quick to blame 
Somalis for these deficiencies, most individuals, whether Somali or South African, are 
unlikely to know what information should be included in police statements. Language 
barriers may exacerbate the issue, but the responsibility for collecting proper statements 
falls on the police. The problem of vague statements thus points to a failure on their part to 
ensure that proper information is recorded during case preparation. 

Vague police statements often mean that the magistrate lacks sufficient details on which to 
deny bail. 3 3 3 Given widespread Somali fears of retaliation, the release of suspects on bail 
deters Somalis from laying charges, and induces those who have laid charges to request that 
the matter be withdrawn. 

Even where cases are not withdrawn, badly drafted statements may harm the prosecution's 
case. Attorneys for the accused often use variations between these statements and 
subsequent affidavits drafted by prosecutors to raise doubt over the truthfulness or 
accuracy of Somali statements.334 

Factors enabling access to justice 

Although Somalis face significant obstacles in their interactions with the justice system, the 
research identified several factors that strengthened crime prevention, investigations, and 
prosecutions, contributing to overall access to justice for Somalis. Effective police patrols 
played an important role in crime prevention. On the investigatory side, the length of time 
Somalis had resided in an area contributed to the success of investigations. The 
prioritisation of crime intelligence also led to important investigatory breakthroughs. With 
respect to prosecutions, the joining of cases, which resulted in multiple witnesses in one 
case, led to more successful outcomes, as did cases where the cooperation of Somali 
community leaders was sought. Finally, NGOs played an important oversight role by 
attending court proceedings. 

Police crime prevention via patrols 

Police in all three of the field sites patrolled their jurisdictions regularly. These efforts have 
improved police response times and affected crime outcomes. Many Somalis described how 
police on patrols apprehended suspects shortly after crimes had occurred. Police also 

Athlone District Court prosecutor, Athlone, t3 |une 2012. 

Wynberg Regional Court prosecutor, Wynberg, 25 June 2012. 
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quickly arrived on the scene to help put out fires in cases of arson. The quick response times 
take on added importance for Somali court cases, which may rely on the police's ability to 
immediately apprehend suspects given that Somalis struggle to identify suspects in identity 
parades. 

As a result of intensive patrols, police in Harare knew exactly where every Somali shop in 
their jurisdiction was located—even those in informal settlements.335 This further improved 
response times, as they could easily find shops without relying on directions. This was 
especially important where shops were located in shack settlements that lacked street 
names and addresses. Residents of these shack settlements also relied on police knowledge 
of Somali shop locations when they themselves required urgent assistance and needed to 
direct police. Residents could arrange to meet police at nearby Somali shops in order to 
direct them to crime or emergency scenes.236 

Somali traders residing in the area for a substantial period of time 

According to prosecutors, the investigations that make it to court generally involve Somali 
traders who have been in a neighbourhood for a substantial period of time and have 
developed good relations with their South African neighbours. These relationships are an 
essential component in securing community involvement, including the identification of 
suspects, and the willingness of South African witnesses to testify. Even when residents did 
not come forward directly after a crime, members of the community who had relationships 
with the traders were able to locate suspects by speaking to others in the community. 

Prioritising crimes againstforeigners and strengthening intelligence 

In 2010, the Kraaifontein police station decided to prioritise cases involving foreigners in 
response to a spike in crime affecting Somali traders, which appeared to be organised by a 
local syndicate of South African traders. The station appointed a police detective to deal 
exclusively with crime affecting Somali traders, who began focusing on gathering local 
intelligence. Within a few weeks, a local resident led the detective to a witness who was 
prepared to testify against a group of South African businessmen who had allegedly 
orchestrated several arson attacks against Somali shops, as well as the attempted murders 
of Somali traders. The suspects were arrested between June and September 2010 and held 
without bail. 

The suspects were ultimately released in January 2011 after the witness changed his mind 
about testifying. But the case played an important role in the reduction of orchestrated 
attacks on Somali shops in Kraaifontein. Despite the case's ultimate failure, the arrests 
marked a turning point in crime against Somali shopkeepers in Kraaifontein, as the police 
explained: 

Harare crime prevention police officer, Harare, Khayelitsha, 24 May 2012. 
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Somalis are no longer as afraid of South African shopkeepers because police are 
harsher than before and the police approach is different... If something starts like 
that we want it to stop. We will go right to the people we arrested before and detain 
them again. They got such a fright after this. 3 3 7 

Somali shopkeepers confirmed that orchestrated attacks had stopped since the police 
action.338 

Effective police investigations supported by SAPS crime intelligence officials also played a 
role in the arrest of several alleged hijackers who had been targeting Somali traders en route 
to collecting stock. Police in Philippi East noticed a pattern of crimes and contacted SAPS 
crime intelligence officials to conduct a dockets analysis of cases being handled by a 
number of different investigating officers. As a result of the analysis, police were able to join 
several separate investigations together and attribute the crimes to a single gang.339 These 
combined cases bolstered police evidence and multiplied the number of witnesses. The 
suspected hijackers were arrested, denied bail, and kept in custody for almost a year. They 
too were eventually released after their attorney cast doubt over the police identification 
procedure.340 The hijacking of Somali traders has resumed since the accused were released. 

Somali community involvement in high profile investigations and court cases 

Broader support from the Somali community has also facilitated prosecutions. A police 
investigator in Kraaifontein described occasionally calling on local Somali community 
leaders for assistance, and relying on them to explain the seriousness of an investigation to 
Somali victims. He recognised that Somali victims were sometimes more likely to listen to 
community leaders because 'we [the police] are not their leaders.'34' 

Somali community members appreciated efforts by police to include them in the justice 
process. A Somali community leader in Kraaifontein described this relationship with the 
police: 'The police sent us a lot of help and encouragement. They asked us that we must tell 
them anything, the situation... They try their best.'243 He also described attending several 
meetings with the Kraaifontein station commander, who made significant efforts to check 
in regularly with Somalis when orchestrated crimes were at their peak. 

The close relationship increased Somali confidence in the police, and Somali community 
leaders contacted them whenever they had relevant information (e.g., that South African 
traders were holding a meeting).343 The relationship also encouraged Somali community 

Kraaifontein police station detective, Kraaifontein, 1 December 2011. 

" ' Kraaifontein Somali representative, Bellville, 12 December 2011. Kraaifontein Somali community representative, Kraaifontein, 5 June 2012, 
m Poiice crime intelligence official, Goodwood, 20 January 2011. 
! 4 ° Informal conversation with Somali Retailers Association representative working with police on the case. 
2 < 1 Kraaifontein police station detective, telephone interview. 30 July 2012. 
1 4 1 Kraaifontein Somali community representative, Kraaifontein, 5 June 2012. 

1 4 3 Kraaifontein Somali community representative, Kraaifontein, 5 June 2012. 
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leaders to mobilise complainants to testify, and community leaders often joined them in 
court to provide support.344 

Police in Kraaifontein proactively encouraged Somali community participation in a case 
against a syndicate of South African traders. Recognising that many Somali community 
members were unable to attend court to show solidarity with the complainants, the police 
drafted a petition for Somali community leaders to sign and to be submit in court. 3 4 5 The 
petition noted the Somali community's concern over crimes affecting Somali shopkeepers 
in Kraaifontein. Community leaders circulated the petition in Kraaifontein and Bellville. It 
was signed not only by Somalis, but also by South African employees working in Somali 
shops.346 The petition communicated the community's concern over the crimes to the 
magistrate.347 Its circulation also raised awareness within the Somali community about the 
case, and a number of Somalis attended the hearings to show support. 

As the Kraaifontein example shows, the ways in which the police indicate their commitment 
to addressing crimes against Somalis influence the level of effort Somali traders are 
themselves prepared to make in police investigations. Such efforts play a crucial role in 
countering the incentives that work against continued involvement: the high levels of 
intimidation against Somali complainants, the amount of time and in some cases travel 
demanded by court appearances, and the loss of faith in the police and the courts. 

NCO monitoring of court cases 

Attorneys and representatives from the University of Cape Town Refugee Rights Clinic 
attended a number of high profile court cases. Their presence encouraged Somali 
community members to testify and to remain engaged in the court process. It also assisted 
Somali traders in understanding and obtaining information about the progress of cases. 

Conclusion and recommendations 

While local residents often rely on informal community structures to address crime, Somali 
traders have little access to these structures and are left with a formal justice system they 
often misunderstand and mistrust. Numerous factors inhibit access to formal justice for 
Somali traders. These include difficulties collecting evidence, lack of witnesses willing to 
testify, language barriers, difficulties contacting Somali traders, as well as Somali fear and 
lack of faith in the formal justice system. 

Specific factors limiting formal justice are summarised below: 

ACMS attended hearings at the Blue Downs Regional Court, which were also attended by Somali community representatives who had 

liaised with police. Community leaders also encouraged other community members to attend, as well as a University of Cape Town Refugee 

Right Unit representative, and a Somali journalist 
1 4 5 Kraaifontein police station detective, Kraaifontein, 13 January 2011. 
! 4 6 ACMS observed Somali traders signing the petition in an internet caf̂  in Bellville. South African staff at the internet cafe1 a Iso signed the 

petition. 
! * Kraaifontein police station detective, Kraaifontein, 13 January 2011. 
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• Language barriers that prevented police from questioning Somalis immediately 
when they reached crime scenes; 

• Somali community interference with evidence: community members often arrived 
at crime scenes before police and tampered with evidence or removed bodies for 
burial; 

• The inability of Somali traders to identify suspects because of their relative isolation 
from the community; 

• Lack of South African witness cooperation; 

• Non-reporting of crimes by Somali traders; 

• The withdrawal of cases because of settlements or mtimidation; 

• Somali difficulties contacting or communicating with the police; 

• Police difficulty contacting Somali complainants due to frequent Somali relocation; 

• Unwillingness of the police to prevent or investigate looting of Somali shops; 

• Police unwillingness to charge and prosecute South African traders for intimidation 
of competing Somali traders or the eviction of Somali traders from their shops; 

• mtimidation or abuse by police officers; 

• The perception among Somali traders that the police are related to criminals; 

• Somali misunderstandings about how the formal justice system works; and 

• Vague police witness statements. 

At the same time, certain factors facilitated access to formal justice. Specific factors include: 

• Police patrol efforts; 

• A long-standing Somali presence in an area; 

» The prioritisation of crimes against foreigners and improved intelligence efforts; 

• Somali community involvement in high profile investigations and court cases; and 

• Monitoring of court cases by non-governmental organisations. 

In light of the above conclusions, ACMS makes the following recommendations. 

To the South African Police Service: 

Addressing language barriers 

• Police stations should work with local Somali community leaders to set up a ready 
reserve of locally based translators who can be called upon to come to crime scenes 
quickly. 

« Police stations should train translators on how to take reliable police statements, 
especially the importance of translating information accurately and in detail. 
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Crime prevention 

• Police stations should maintain and expand police patrolling efforts to increase the 
rate of police apprehension of suspects in the act of corrunitting crime. This is 
especially important given Somali difficulties in identifying suspects. 

Preventing withdrawal of cases by Somali complainants 

• Investigating officers should keep in touch with complainants regularly, and ensure 
that they are fully informed of the status of police investigations. 

• Police stations must take measures to ensure that individual police officers are 
providing Somali traders with access to information on their cases when they make 
enquiries, rather than turning them away or creating arbitrary requirements. 

• Investigating officers should remind Somali complainants to notify them if they 
change their address or telephone number. 

• Police at crime scenes should provide Somali complainants with information to 
assist them in following up on their cases, mcluding providing their direct phone 
numbers. 

• Police stations should work with Somali community organisations to set up 
institutional mechanisms to alert Somali community representatives of key cases 
under investigation so that Somali community members can provide support to 
complainants. 

• The investigating officer should follow up with complainants who were taken to the 
hospital before the investigating officer arrived at the scene of the crime. 

Intimidation 

• Police must charge and send for prosecution South African traders suspected of 
intimidating Somali competitors. 

• Police stations must institute training and review measures to ensure that police 
statements are taken properly, and are thorough and comprehensive enough to be 
reliable in court, particularly in bail hearings. 

• Police stations should set up institutional mechanisms to alert Somali community 
organisations of bail hearings so that they can arrange for community members to 
attend. This will help indicate the Somali community's concern to the prosecutor 
and magistrate and encourage solidarity with victims. 

Looting 

• SAPS must develop strategies to protect shop property from looters in line with its 
obligation to 'prevent, combat and investigate crime, to maintain public order, to 
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protect and secure the inhabitants of the Republic and their property, and to uphold 
and enforce the law.'348 

• Police must ensure that suspected looters are charged and their cases sent for 
prosecution. 

• When rumours of xenophobic attacks arise, the police must send a clear message 
that looting of Somali shops will not be tolerated and must enforce this message. 

• Police should protect traders so that they are not forced to abandon their shops in 
response to threats of xenophobic violence. If traders do decide to close their shops, 
the police must ensure that vacant shops are not looted of remaining contents or 
infrastructure. 

Promoting trust in the police and preventing police abuse 

• Police stations must ensure that Somali traders are treated respectfully at police 
stations when reporting crime. 

• Police stations should prioritise investigations into police robberies of Somali shops. 

• The police must investigate all allegations of police abuse and take action against 
those found to have committed such abuse. 

• SAPS should enforce trading regulations in a fair and non-discriminatory manner 
against both Somali and South African traders and not discriminatorily target only 
Somali shops. 

• The police should expand the use of successful intelligence gathering strategies. 
This includes appointing an investigating officer who can specialise in crime 
affecting Somali shops and can focus on gathering intelligence from local 
communities. This is especially important where crimes appear to be orchestrated 
by specific groups such as South African traders or organised gangs. Where certain 
crimes appear to be spread over several different police jurisdictions, local police 
can arrange for docket analyses to be carried out by SAPS crime intelligence officials 
so that separate investigations can be joined. 

Record keeping 

• The police should compile and make accessible records on crime affecting foreign 
nationals. This will enable researchers, civil society and community organisations to 
know the extent of crime affecting foreigners in the province, and to determine 
where assistance is required, or where research should be focused. 

Section 205(3) of the Constitution Df the Republic of South Africa, 1996. 
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To the National Prosecuting Authority: 

• The NPA should clarify what 'xenophobic crimes' are when gathering data on such 
crimes and keep records of crimes affecting foreign nationals in general. 

• Prosecutors should remind Somali complainants to notify them in the event of any 
change of given addresses or telephone number. 

• Where police statements are vague, prosecutors must advise relevant police officers 
to obtain more comprehensive statements before bail hearings begin. 

• The NPA should engage with Somali community organisations to arrange the 
provision of high quality translators who are familiar with court procedure and can 
explain to complainants at their first consultation how the court procedure works. 

To Somali community organisations: 

• Somali community organisations should develop a program to support Somali 
victims of crime by attending court appearances with them, and providing guidance 
about the workings of the criminal justice system. 

• Somali community organisations should work with local NGOs to inform traders of 
proper procedure at crime scenes and how to prevent interference with evidence. 

• Somali community organisations should inform Somali traders about the 
importance of providing accurate and detailed information when police take down 
their statements. 

• Somali community organisations should inform Somali traders of their duty to 
notify investigating officers of any change of given address. 

• Somali community organisations should inform Somali traders of the importance of 
persisting with their criminal cases and of how this plays a role in addressing crime 
affecting the Somali community as a whole. 

» Somali community organisations should improve communication, and coordination 
amongst themselves. 

• To prevent police abuses (e.g., robberies) during searches, Somali community 
organisations should advise Somali traders that police in general cannot search their 
shops without a search warrant. 

• Somali community organisations should alert NGOs of important cases so that they 
can monitor cases and educate Somalis about the court process. 

To the City of Cape Town: 

• The City of Cape Town's Economic and Human Development Department should 
develop comprehensive strategies to support and regulate informal business in 
townships. 
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• The City of Cape Town's Economic and Human Development Department should 
liaise with SAPS to ascertain which body is best positioned to monitor regulations 
and by-laws in line with the City's local economic policies and to ensure non
discriminatory application of these laws. 
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ACCESSING COMMUNITYJUSTICE 

Efforts to address crime in the townships have not been limited to the formal institutions of 
justice. Informal community structures have also played a role, running parallel to and 
sometimes in conflict with the formal justice system. These structures can be traced back to 
the apartheid era, when township residents who did not trust the institutions of state 
established their own mechanisms for resolving disputes and addressing crime. 

Local residents continue to prefer these informal mechanisms, which dispense 'justice' far 
more quickly than the formal justice system. Court cases can take years to be finalised, and 
may result in the acquittal of perceived criminals. Community structures resolve issues 
almost immediately, either by punishing alleged criminals or by arranging payment of 
reparations to victims. 

Measures to mediate local conflicts and investigate crime are usually coordinated by street 
committees—local resident forums that represent single streets and are found on most 
streets. Unresolved issues are sent to ward area committees, which oversee a number of 
streets.249 Street committees have to a large degree usurped the role of more formal 
institutional structures such as the police. 

Somali traders are largely excluded from these community structures because of their 
general social isolation from the communities in which they work. All but three Somali 
respondents reported that they were neither street committee members, nor regularly 
attended street committee meetings. As a result, Somalis rely solely on the police and the 
courts to investigate crimes and prosecute accused criminals. But these investigations do 
not exist in isolation from the workings of community justice mechanisms. Because of the 
substantial role that street committees and informal community structures play in 
addressing crime in townships, it is important to understand how they operate in relation to 
Somali traders. 

Local community structures and crime 

History and operation of street committees 
Although largely a legacy of apartheid, street committees also have their roots in the 
indigenous African legal systems where crime was addressed through meetings known as 

Philippi community worker, Cape Town, 22 November 2010. 
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lekgotlas.250 These systems preceded the formal court structures that exist today. In more 
recent times, street committees can be linked to the 'people's power' strategy of the United 
Democratic Front (UDF) in the 1980s.251 Formed in 1983 as an umbrella body for various 
political organisations opposing apartheid 2 5 2 the UDF developed the strategy of people's 
power to weaken the government through mass action such as strikes, consumer boycotts 
and the withholding of rent. 2 5 3 Affiliates were urged to set up parallel structures in the form 
of street committees to deal with municipal issues such as street cleaning and rubble 
removal, and to set up informal 'people's courts' to deal with ordinary as well as political 
crime.254 

These informal courts utilised traditional methods of conflict resolution such as mediation 
and conciliation, but became increasingly violent throughout the 1980s.255 During this 
period, people's courts meted out harsh punishments including beatings and murder.256 

Many UDF youths also began using burning tyres to kill councillors and suspected 
informers, a practice that became known as 'necklacing.'257 

In March 1991, the National General Council of the UDF disbanded the Front, leaving 
thousands of civic bodies without a central point of coordination.258 To fill this gap, former 
UDF activists and civic leaders formed the South African National Civics Organisation 
(SANCO) in 1992 to co-ordinate mobilisation between civic bodies.259 While ANC branches 
focused on political issues, civic bodies turned their attention to 'bread and butter' 
developmental issues.260 SANCO quickly lost its effectiveness because of a lack of funding 
and the departure of key leaders for government roles.261 But it remains the primary 
organisation representing township civic bodies and plays an important role in regulating 
community affairs, including addressing crime and service delivery issues. Its members 
liaise with local government officials and help to implement development projects. 

Street committee membership is limited to property owners, who are generally older 
residents owning either houses or shacks. Meetings are held with varying frequency. Some 
committees have meetings every week, while others have them monthly or as needed. 
Meetings cover a range of issues including housing allocation, infrastructure development, 
crime, disputes between neighbours, and domestic abuse. Street committees report to ward 
area committees, which represent numerous streets and take up matters that street 

' Rachel Monaghan, 'Comm unity-Based Justice in Northern Ireland and South Africa', International Criminal Justice Review, 2008, vol iB{i) at 
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committees have been unable to resolve.263 Ward area committees (each representing an 
area within a ward) in turn report to award committee that works alongside the local 
councillor. Ward committees are led by a SANCO ward chairperson.363 Often, local 
councillors are former SANCO ward chairpersons. SANCO represents the majority of 
township street committees in South Africa. Decisions taken by senior SANCO members are 
filtered down to residents via ward area committees and street committees. 

Street committee activities include conducting street patrols (either on their own or through 
community policing forums set up by SAPS), investigating crime, and punishing suspected 
criminals. They make enquiries with local residents to locate suspected criminals and bring 
suspects before an informal community hearing. Punishments may include the payment of 
reparations by the accused, or public beatings and even death. 

Support for SANCO-aligned street committees in the field sites was mixed, and not all 
residents participated in or approved of street committee activities. While some 
respondents attributed their non-participation to time constraints, others felt that street 
committees were too orientated along political party lines. Non-ANC supporters felt 
marginalised by the fact that many SANCO leaders were also ANC leaders. According to a 
respondent from Nyanga (next to Philippi): 

Anything community orientated in Nyanga is one way or the other a disguised sub
division of the ANC from your SANCO, ward committees, and street committees. If 
you are not known to be an ANC person then you can't really partake.26'1 

A resident in Khayelitsha held similar views: 

People do not know what to do and why they are suffering. Street committees don't 
talk about these things, but only about money. They are connected to political 
parties and people in power... Street committee leaders have a face, but they are not 
the ones leading the community because they have their bosses.365 

For some residents, SANCO structures and street committees thus hold little legitimacy. 
They view street committees as largely dominated by individuals seeking political 
advancement or access to local government funding. 

Philippi East SANCO chairperson, Philippi East, 26 November 2010. 

Ibid. 

Philippi East community worker, Cape Town, 22 November 2010, 

South African resident. Site C Khayelitsha, 5 February 2011. 
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Community responses to crime 
Informal community justice mechanisms vary greatly. While some street committees are 
carefully organised and follow certain due process principles, others are quick to unleash 
violent punishment against suspected criminals. The different approaches are shaped by a 
variety of factors, including the levels of community cohesion, education and income 
among residents. Whether residents have rural or urban backgrounds also may play a role, 
although more research is needed in this area. 

A closer look at three sites in Philippi illustrates how these factors affect the operation of 
street committees. In Lloyd (also referred to as Thabo Mbeki), a small shack settlement with 
high levels of social cohesion and community engagement in local affairs, street committees 
proved highly effective. Residents in Pola Park, another small shack settlement, reported 
low levels of community involvement in local issues and high levels of crime. Finally, in 
Acacia Park, a mixed black and coloured area with higher income and educational levels, 
residents relied almost exclusively on police to resolve crime. 

According to residents, Somali shops in Lloyd were generally free from crime, and the 
community did not take part in either the 2008 or the 2010 xenophobic attacks. Two 
Somalis working in a shop in Lloyd agreed.266 In fact, there was almost no crime in Lloyd at 
all. Residents, mostly originating from the more rural Eastern Cape, closely monitored the 
area and strangers could not enter Lloyd unnoticed. Street committees were tightly 
organised and residents patrolled the streets regularly, preventing most crime.267 

Lloyd is governed by the Lloyd Committee, a ward area committee made up of about 
thirteen people. The Lloyd Committee falls under the authority of the SANCO ward 
committee for Philippi East. Local street committees bring individuals suspected of crimes 
before a general community meeting set up by the Lloyd Committee, where meetings are 
governed by the principle of 'ithuba loz'thethela'—the right to defend oneself.268 

Community members at the meeting then discuss the case, and, if the culprit is found guilty, 
they deliberate over the sentence. Punishment varies depending on the severity of the crime 
and whether the individual is a repeat offender. Many first time offenders are beaten. For 
more serious crimes, the offender and those housing him will be chased out of the area. One 
respondent described a meeting involving a repeat offender. After some discussion, 
community leaders asked all the women to leave the meeting; the remaining men beat the 
alleged offender to death. Community members then dismantled his shack and placed his 
belongings next to his body on a nearby open field.269 

The shack settlement of Pola Park, by contrast, lacks carefully organised responses to crime. 
On the surface, Pola Park looks identical to Lloyd. It is a small, crowded shack settlement 
wedged between the 'Better Life' formal settlement and the Golden Arrow bus stop. But 
residents there reported that crime was rampant, and criminals often hid in the area. One 

Somali traders, Lloyd, Philippi on 27 May 2012. 
2 ( 7 South African resident, Uoyd, PhfJIppi, 18 December 2010. 

2 1 1 South African resident, Lloyd, Philippi. 27 May 2012-

South African resident, Lloyd, Philippi, 18 December 2010. 
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resident stated that police were afraid to enter Pola Park due to the large number of 
unlicensed firearms in the area.270 

There are no Somali shops in Pola Park. Three out of the five residents interviewed 
attributed this to the area being a shack settlement, making it difficult to penetrate. The 
fourth resident cited high crime, while the fifth stated that residents disliked Somalis and 
would chase them away. 

Pola Park residents lack the organised response to crime seen in Lloyd. Formally, street 
committees in the area, which fall under SANCO, are responsible for investigating crime. 
After receiving information about an individual's involvement in a crime, committee 
members visit the offender's house to inform him or her of the charge and convene a 
hearing. Punishments include beatings, demolition of shacks and, in extreme cases, death. 
Yet, Pola Park residents said that street committees were made up of small groups of 
individuals who were not supported by the broader community, and that the committees 
were essentially non-functional.271 

A member of a Pola Park street committee complained that residents were unhelpful, did 
not partake in anti-crime patrols and only looked after their own interests.272 Ordinary 
residents often addressed crime themselves—bypassing street committee structures—and 
relying on mob justice. Suspects attacked by mobs often only avoided death i f police arrived 
on the scene in time. 2 7 3 These unstructured actions were more common than organised 
community responses. 

Acacia Park in Philippi provides yet another community approach to crime. Acacia Park is a 
mixed black and coloured neighbourhood made up of formal housing. Many foreign 
nationals also live in the area including Ugandans, Tanzanians, and Basothos {from 
Lesotho). Most residents were from older black and coloured townships in Cape Town (as 
opposed to the Eastern Cape) and were relatively well-educated. Street committees exist in 
Acacia Park, but they do not call regular meetings with residents or punish criminals. 
Instead, they work with a SANCO ward area committee and call residents to general 
meetings on a nearby field when important issues arise that affect the whole community, 
such as planned housing developments.274 Residents may report on crime in the area, but 
there are no informal hearings or community punishments. Instead, captured criminals are 
handed over to the police.275 Crime in Acacia Park is generally low and the area did not 
experience any xenophobic attacks in either 2008 or 2010. When rumours of impending 
violence spread in 2010, the ward area committee called on residents via loudspeaker to 

v South African resident, Pola Park, Philippi, 18 December 2010, 

' South African residents, Pola Park, Philippi, 21 January 2012. 

'3 South African resident, Pola Park, Philippi, 27 May 2012. 
1 South African residents, Pola Park, Philippi, n January 2012 and 27 May 2012. 
4 South African resident, Acacia Park, Philippi, 18 December 2010. 

5 South African residents, Acacia Park, Philippi, is and 19 December 2010. 
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attend a general meeting on an open field. At the meeting, local SANCO leaders told 
residents that attacks against foreign-owned shops would not be tolerated.376 

As these three examples show, local community approaches to crime vary greatly 
depending on the conditions in each area. In Lloyd, residents adhere to rigid procedures for 
investigating and adjudicating crime. The Pola Park community is more fractured, with 
higher levels of crime and distrust between residents and community leadership. This 
encourages residents to by-pass community structures altogether when punishing 
suspected offenders. Finally, in Acacia Park, the prosecution and punishment of crime is left 
to the formal justice system. 

Effectiveness of street committee justice 
As described above, community responses to crime have had varying levels of success. 
Some of the more violent measures employed by street committees have had a deterrent 
effect. A detective in Kraaifontein explained: 

You do not steal or break into someone's house in Wallacedene and Bloekombos. 
The police pick up bodies along the road. They [community members] attack with 
pangas, knob kerries and shambocks. Therefore, you do not simply rob a South 
African shop.277 

Crime against South Africans in Bloekombos and Wallacedene was generally more personal 
in nature, mvolving offences like domestic abuse, shebeen fights, or assaults and murders 
between individuals who were acquainted.278 Criminals from these areas who committed 
economic crimes such as robberies generally acted in neighbouring suburbs that lacked 
community justice structures. Foreign shops also made an alluring target because 
community justice structures did not investigate or punish crimes affecting these 
businesses.279 

While providing an effective deterrent, community forms of justice generally do not 
observe the basic elements of due process designed to protect the rights of the accused. As a 
result, innocent suspects who are targeted for punishment have little recourse. A resident in 
the informal settlement of Endlovini, Harare described an incident where a woman in the 
neighbourhood was shot and wounded in a robbery. The woman approached her street 
committee, which went door-to-door rounding up several youth suspects who were taken 
to a hall and beaten to death. No formal hearing was held. The respondent emphasised that 

ibid. 
1 7 7 Kraaifontein police station detective, Kraaifontein, i December 2011. 
1 7 1 Kraaifontein police station detective. Kraaifontein, 1 December 2011. 
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the victims were merely suspects, and no one was in fact certain who had committed the 
crime.280 

A legal aid attorney in Khayelitsha provided another troubling example. A street committee 
she was representing in a court case told her that residents were pressurising the committee 
to take action against a youth whom certain individuals had accused of committing a 
crime.281 The street committee had carefully investigated the matter and had found no 
evidence linking the youth to the crime. Nonetheless, the committee felt that it had to take 
action against him because it was competing against a rival street committee for local 
popularity and did not want to appear weak and ineffective to the community.282 

Street committee 'justice' mechanisms often involve extreme violence against suspected 
criminals. Khayelitsha residents described street committee punishments that involved 
beating criminals to death with bricks. Police reported numerous necklacings in the area.283 

In Kraaifontein, a policeman reported that if local township residents caught someone 
committing a crime, he was 'a dead man.' 2 8 4 Street committee punishments in Kraaifontein 
included beatings, lashings, dripping burning plastic on people's bodies, or leaving alleged 
culprits constrained outdoors in the sun so that they suffered dehydration and sunburn.285 

Residents generally supported the violent punishments meted out by street committees, 
believing them to be more effective than formal justice system efforts. Residents also 
inhibited police investigations into crimes committed by street committees. According to 
respondents in Khayelitsha and Philippi, residents often told police who arrived in the 
aftermath of informal justice measures that the whole community was responsible. Police 
were thus unable to identify and arrest the individuals responsible for the physical 
violence.286 

Somali access to informal justice 
Somali traders were largely excluded from the mechanisms of community justice. Most did 
not attend street committee meetings. Local residents explained that as tenants rather than 
land owners, Somali traders were barred from attending. But local prejudices also seemed to 
be at play. Residents pointed to the fact that Somalis never stayed in townships for long 
periods, were afraid of South Africans, and could not communicate effectively in the local 
language. Residents also feared that admitting Somalis to street committees could cause 
conflict within the community, especially since local shopkeepers did not want them there. 

Khayelitsha resident, Endlovlni, Harare, 6 February 2011, 

Legal Aid attorney, Cape Town, 24 October 2012. 

Ibid. 

Harare crime prevention police officer, Harare, Khayelitsha, 24 May 2012. 

Informal conversation with Kraaifontein police captain, Kraaifontein, 14 June 2012, 

Legal Aid attorney, Stellenbosch, 24 November 2011. 

Philippi resident, Cape Town, 16 February 2011. Harare resident, Newlands, 16 February 201T. Legal Aid attorney, Athlone, 2 November 2011. 
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One resident concluded that it was hetter for Somalis to stay inside their shops and not 
integrate.387 

Echoing this sentiment, a Harare resident stated: 

Only South Africans attend street committee meetings. Somalis don't attend 
because they are not South African. Street committees are for South Africans. 
Somalis will bring differences to the street committees.388 

Another Harare resident said: 

Somalis do not attend street committee meetings because street committee 
members do not see Somalis as normal people and discriminate against them. 2 8 9 

Many Somalis understood that they would not be welcome in street committees and also 
feared the participation of members who supported the interests of South African 
shopkeepers. One shopkeeper was expressly denied permission to attend meetings of his 
street committee.290 Somalis did sometimes donate snacks and soft drinks towards street 
committee meetings to maintain good relations, but that was generally the extent of their 
involvement. 

Only three of the 72 Somali traders interviewed regularly attended street committee 
meetings. One Somali shop owner who did attend meetings on a weekly basis in Harare, 
Khayelitsha began attending meetings in 2008, when Somali community representatives in 
Khayelitsha initiated an outreach process with SANCO. This process enabled him to develop 
good relationships with local street committee members.391 In spite of his involvement, the 
street committee took no action after his shop was robbed in 2009 and one of his employees 
killed. The shopkeeper believed that there was nothing his street committee could do, as the 
robbers had come from outside the area and were not recognisable. 

Another shop employee in Harare, Khayelitsha periodically attended street committee 
meetings.292 His shop had been robbed by Tactical Response Team (TRT) police members, 
but not by ordinary criminals. Community members assisted him by writing down the 
registration numbers of two TRT vehicles parked near the shop, which he then forwarded to 
the police. Customers also supported the shop and offered to identify the police robbers and 

' ! South African resident, Better Life, Philippi, 21 January 2012. 

South African resident, Endlavini, Harare, 6 February 2011, 

South African resident, Endlovini, Harare, 5 February 2011. 
2 , 0 Philippi Somali trader, Bellville, 27 October 2010. 

'" Khayelitsha Somali trader, Mitchells Plain, 7 January 2011. 
! 5 ! Khayelitsha Somali trader, Mitchells Plain, 3 June 2012. 
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attend court as witnesses.293 Although the Somali employee generally felt safe in his 
neighbourhood, he was not sure whether the community would employ informal justice 
mechanisms to punish offenders if his shop was robbed. 

A third trader who attended street committee meetings in Kraaifontein also found little 
support from the community. The street committee took no action after his shop was 
robbed. He believed that some street committee members knew the identities of the 
culprits, but did not disclose them for fear of upsetting certain residents who would be 
angered by the arrest of a South African youth for a crime against a foreigner.294 

Community structures did not independently investigate and punish crime against Somalis. 
A Somali trader in Khayelitsha said that even though he had good relations with commumty 
leaders and residents, they never assisted in addressing the numerous robberies affecting 
his shop, explaining: 

There is a thing called 'andias' [I don't know] in Xhosa. Whatever they see they will 
tell you 'andias.' Even i f it is your best friend, even the owner of the house. I don't 
know why it's like that. 2 9 5 

In general, residents were quick to mobilise and engage street committees around incidents 
affecting South Africans, but not those affecting Somalis. In Philippi, five Somali 
respondents recounted approaching street committee members to complain about crime, 
and receiving no assistance. In a section of Lower Crossroads in Philippi East, no Somali 
shops remained after two Somali shopkeepers were murdered in an arson attack and a 'hit 
and run' incident. The remaining shopkeepers left after the commumty failed to respond.296 

In Lower Crossroads, residents resisted the efforts of a local woman who tried to mobilise 
the community around crimes against Somalis: 

When South Africans are robbed, the whole community stands up and makes sure 
they catch the gangster that robbed them. With the Somalians, few people are 
helping to assist them, and it is rare. For example this year the Somalian shops were 
burnt... We did have information about who robbed them. But being the 
commumty we did not go to that house and get these people who robbed them. It 
was just vanished.297 

Khayelitsha Somali trader, Mitchells Plain, 3 June 2012. 
Kraaifontein Somali trader, Bellville, 21 November 2010. 
Khayelitsha Somali trader, Mitchells Plain, 6 Jiily 2012. 
South African residents, Lower Crossroads, Philippi, 25 January 2012. 
South African resident, Lower Crossroads, Philippi, 1B December 2010. 
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South African residents explained that local street committees generally did not investigate 
crimes affecting Somali traders, either because of direct hostility towards them or because 
members did not view Somalis as part of the community. A Harare detective described the 
general attitude of street committees toward crimes against Somalis: 'it's fine you can rob 
them, but not a local.'298 

Somalis were barred from participation in community forums, but they were also faulted 
for this non-participation. According to a street conrmittee member from Harare, 
Khayelitsha, 'if foreigners want help they must attend meetings and be more involved.'299 

Philippi residents painted a similar picture. One street committee member there reported 
that Somalis were advised to go to the police with their crime concerns. His committee did 
not assist Somalis because of resentment over the fact that Somalis made no effort to 
involve themselves in the community. Although Somalis were barred from participation in 
street committees (because of the property ownership requirement), he pointed to their lack 
of participation in sports teams, the absence of Somali women in the townships, the 
decision not to enrol their children in local schools, and the failure to employ South 
Africans.300 

The realities of township life have prevented most Somalis from settling in township areas 
and engaging with the community in the ways suggested by the committee member. These 
realities include high crime rates, housing shortages, and social problems including drug 
and alcohol abuse. Most shopkeepers prefer to setUe with their families in the Somali 
neighbourhoods of Bellville or Mitchells Plain, or in working class coloured areas where 
access to housing is easier. They generally send their children to private Islamic or former 
Model C schools (semi-privatised public schools) because they believe such schools offer 
better levels of education than township schools. They also fear for the safety of their 
children at township schools. Some parents whose children were refused entry at local 
Model G schools chose not to send their children to school at all. 3 0 1 

Social interaction between South Africans and Somalis is also limited by cultural and 
religious differences. Language barriers inhibit communication between Somali 
shopkeepers and South African residents (although Somali traders quickly learn to converse 
in Xhosa). Somalis, who are predominantly Muslim, do not attend the mainly Christian 
places of worship frequented by South Africans. Islamic law also forbids the consumption 
of alcohol and non-halal foods, making it difficult for Somalis to join South Africans at 
many social functions, or at popular venues such as shebeens orbraai stands. 

Only the shop employees who sleep in their spaza shops reside in the townships. Most are 
not there for long, and move on as soon as they have saved enough money. The frequent 
changes in shop personnel make it difficult for residents to get to know individuals 

! " Harare police station detective, Harare, Khayelitsha, 7 December 2011. 

"* South African resident, Endlovini, Harare, 6 February 2071. 
J 0 D South African resident, Lower Crossroads, Philippi, 18 December 2010. 
3 0 1 The parents lived in Vredenburg, where there was no private Islamic school. A community elder gave ACMS a list of sixteen Somali children 

between the ages of 4 and 12 who were not attending school because they had been refused entry at a local Model C primary school. 
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associated with Somali shops and to accept them as part of the community. As a result, 
crime against these shops is not visible to residents in the same way as crime against South 
Africans. 

Lack of integration not only limits Somali access to community justice systems, but can also 
give rise to overt hostility or anger. Many negative perceptions of Somali traders result from 
their lack of interaction with community. Three residents in Philippi suspected Somalis of 
engaging in witchcraft when they prayed. When Somalis used a bucket of water for prayer 
ablution, local residents sometimes thought they were bathing, leading to the perception 
that Somalis lack proper hygiene practices. Other residents were angered by the way 
Somalis kept to themselves. A resident in Better Life in Philippi reasoned that Somalis did 
not mix with local residents because 'they think they better than us.' 3 0 2 Another resident 
was suspicious of the motives of a group of Somalis he had seen gather at night. 3 0 3 Lack of 
integration therefore not only limits Somali access to informal justice mechanisms, but also 
can spark negative commumty responses against Somali nationals. 

The absence of a community response to crimes targeting Somalis, coupled with the intense 
response to crimes against South Africans, further increases the vulnerability of Somali 
traders. A group of Philippi youth explained that Somali shops made an easier, more 
appealing target, both because Somalis did not lay charges with the police and because there 
was no community response. They could rob the same shop multiple times, even if the 
shopkeeper recognised them. Crimes against South Africans, by contrast, were much 
riskier, as residents could mobilise community leaders against the perpetrators.304 

Only a minority of South African residents actively disliked Somali traders and wanted 
them removed from their neighbourhoods. Most residents were not opposed to Somali 
shops and even welcomed their presence. But they did not recognise crime against Somali 
shops as a direct concern, nor did they view it as an issue they could address. Somalis 
existed outside of, not as a part of, their commumty. Some residents also feared that 
punishing South Africans for committing crimes against Somalis could cause community 
divisions. Thus, although many residents were quick to state the ways in which they 
benefitted from Somali shops and felt no misgivings towards traders, these sentiments did 
not translate into active engagement in addressing crime against Somali shops. 

Some communities did protest the forced closures of Somali businesses. When South 
African spaza shop owners tried to close a shop in Khayelitsha, community leaders assured 
the shop employee that they would prevent the closure, portraying the decision to close 
Somali shops as illegitimate because the agreement between South African and Somali 
businessmen to limit shops had not been approved by the local community. Similarly, when 
members of a local South African business association closed down eleven Somali shops, 
the shops simply re-opened because residents did not support the closures.305 But the 

3 0 1 South African resident, Better Life, Philippi, 27 May 2012. 
K i South African resident, Lower Crossroads, Philippi, 18 December 2010. 

*" Croup of South African youth, Philippi, 12 December 2011. 
5 0 5 Khayelitsha Somali trader, Mitchell's Plain, 3 June 2012, 
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willingness of residents to take action to prevent closures did not extend to locating and 
punishing criminals. 

Excluded from traditional community justice structures, Somali traders have developed 
alternative means to involve local residents in protecting their businesses. Many 
shopkeepers have reached out to youths outside their shops. A group of youths in 
Gugulethu who had befriended local Somali traders explained, 'Somalis are very friendly 
towards us. We don't go there to buy - we just go there for small talk.' 3 0 6 On one occasion, 
one of the Somali shopkeepers asked whether there was anything the group could do about 
a recent robbery. The youth investigated, but did not find any information.307 A trader in 
Khayelitsha similarly said that he was friends with most youth in his area, and was therefore 
not threatened by them. 3 0 8 Police in Philippi East suspected Somali traders of paying young 
men they had befriended for protection.309 This practice could encourage the formation of 
protection rackets resulting in possible threats against shopkeepers who choose not to pay. 

Neighbours also defended Somali shops. One Somali trader reported that his neighbours 
fired gunshots to chase robbers away from bis shop.310 In Harare, police reported that 
Somali traders had begun hiring South African security guards to sit inside their shops 3 1 1A 
prosecutor in the Wynberg Regional Court mentioned that these security guards sometimes 
served as witnesses in court cases.313 None of the Somalis interviewed had hired such 
security guards and could not comment on their effectiveness against crime. 

Conclusion and recommendations 

Crime affecting Somali traders is intimately linked to their positions within the 
communities in which they work and their relations with local residents. Informal 
community structures play a central (and sometimes dominant) role in addressing crime in 
township areas. Social isolation and lack of integration has excluded Somali traders from 
these processes, leaving them wholly reliant on the formal justice system, and the 
limitations of this system. The effect has been to create a climate of impunity, increasing 
their vulnerability to crime. 

Even where Somalis have achieved some level of integration and participation in 
community structures, this has not resulted in greater access to informal justice measures 
for investigating and punishing crime. However, familiarity with local residents and 
community leaders is still important, as it increases the visibility of Somali traders in their 
communities. This reduces the indifference of residents to crimes against Somalis, 

3 0 Croup of South African youth, Gugulethu, 9 February 2012. 
K'lbid. 

3 0 9 Khayelitsha Somali trader, Mitchell's Plain, 3 June 2012. 
3 0 3 Philippi East detective, Philippi East, 1 December 2011 
3 1 0 Khayelitsha Somali trader, Mitchells' Plain, 6 July 2012. Philippi Somali trader, Bellville, 21 June 2012. 
3 " Harare crime intelligence ofTicer, Harare, Khayelitsha, 24 May 2012. 
3 , 1 Wynberg Regional Court prosecutor, Wynberg, 21 June 2012. 

2012 | ACMS RESEARCH REPORT • PACE 98 



ELUSIVE JUSTICE > ACCESSING COMMUNITY JUSTICE 

encourages them to take steps to protect shopkeepers, and increases their willingness to 
provide information to the police or to testify in court. 

In light of the above conclusions, ACMS makes the following recommendations: 

To Somali community organisations: 

• Somali community organisations should encourage Somali traders to familiarise 
themselves with local township community organisations and participate in 
commumty affairs. 

• Somali community organisations should work with community organisations such 
as SANCO to improve integration of Somali traders in townships. 

To the City of Cape Town: 

• The City's Social Development Department should treat measures to address 
xenophobia as one of its core functions. 

• The City's Social Development department should work with South African 
township communities and Somali community organisations to bolster the 
integration and inclusion of Somali traders in their communities. This could include 
arranging dialogues between South African and Somali community leaders to find 
out ways in which Somali traders could participate in local initiatives such as street 
committee meetings, sports teams, and skills training. 

• The City's Social Development department should include Somali traders in local 
commumty projects run by the City such as youth leadership programmes and arts 
and culture projects. 

To civil society and non-profit organisations: 

• Civil society and non-profit organisations working with township communities 
should involve Somali traders in their projects. 
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CONCLUSION AND RECOMMENDATIONS 

This study shows that Somali traders in the Western Cape rarely attain justice when they 
are victims of crime, a reality that is linked to the social and political dynamics around 
community relations, business practices, and institutional barriers. The experiences of 
Somalis with the justice system cannot be understood without a broader understanding of 
this socio-political context. 

While South African township residents also experience high levels of crime, they have 
access to local informal justice mechanisms that work parallel to the formal justice system 
and often usurp its role. Somali traders are generally unable to access these justice 
mechanisms because of low levels of social integration, the invisibility of crime against 
them, and community dynamics that inhibit increased visibility for these crimes. 

On the formal justice side, crimes against Somalis rarely result in prosecutions. Although 
conviction rates in South Africa are generally low, conviction rates for crimes against 
foreign victims are even lower. The NPA had no recorded convictions in the Cape Town 
municipal area for 'xenophobia' matters since 2009. 

Certain factors hamper police investigations and court prosecution: 

• Police encountered obstacles collecting evidence {due to language barriers, Somali 
interference in evidence at crime scenes, Somali difficulties in identifying suspects, 
and lack of South African witness cooperation). 

• Some Somali traders did not report cases at all or abandoned cases as a result of a 
lack of police communication with victims, settlement agreements with families of 
the accused, or disillusionment with the criminal justice system. 

• Police often withdrew cases because of difficulties locating Somali complainants. 

• Somali traders claimed that police failed to institute charges for certain crimes such 
as looting and intimidation. 

Many of these difficulties point to a failure of communication, which can be addressed 
through better planning and interaction between police, prosecutors and Somali 
community organisations. Both the Somali community and the institutions of government 
can take steps to address crime against Somalis, and the relative impunity of those targeting 
them. 

Community organisations, NGOs, and local government also have a role to play in 
facilitating Somali access to justice in both the formal and informal spheres. These actors 
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can work to address some of the social, political, and economic dynamics that contribute to 
the social isolation of Somalis and cause them to be targeted within their communities. 

In light of the above conclusions, ACMS suggests the following recommendations: 

To the South African Police Service: 

Addressing language barriers 

• Police stations should work with local Somali commumty leaders to set up a ready 
reserve of locally based translators who can be called upon to come to crime scenes 
quickly. 

• Police stations should train translators on how to take reliable police statements, 
especially the importance of translating information accurately and in detail. 

Crime prevention 

• Police stations should maintain and expand police patrolling efforts to increase the 
rate of police apprehension of suspects in the act of committing crime. This is 
especially important given Somali difficulties in identifying suspects. 

Preventing withdrawal of cases by Somali complainants 

• Investigating officers should keep in touch with complainants regularly, and ensure 
that they are fully informed of the status of police investigations. 

• Police stations must take measures to ensure that individual police officers are 
providing Somali traders with access to information on their cases when they make 
enquiries, rather than turning them away or creating arbitrary requirements. 

• Investigating officers should remind Somali complainants to notify them if they 
change their address or telephone number. 

• Police at crime scenes should provide Somali complainants with information to 
assist them in following up on their cases, including providing their direct phone 
numbers. 

• Police stations should work with Somali community organisations to set up 
institutional mechanisms to alert Somali community representatives of key cases 
under investigation, so that Somali community members can provide support to 
complainants. 

• The investigating officer should follow up with complainants who were taken to the 
hospital before the investigating officer arrived at the scene of the crime. 
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Intimidation 

• Police must charge and send for prosecution South African traders suspected of 
intimidating Somali competitors. 

• Police stations must institute training and review measures to ensure that police 
statements are taken properly, and are thorough and comprehensive enough to be 
reliable in court, p articularly in bail hearings. 

• Police stations should set up institutional mechanisms to alert Somali community 
organisations of bail hearings so that they can arrange for community members to 
attend. This will help indicate the Somali community's concern to the prosecutor 
and magistrate and encourage solidarity with victims. 

Looting 

• SAPS must develop strategies to protect shop property from looters in line with its 
obligation to 'prevent, combat and investigate crime, to maintain public order, to 
protect and secure the inhabitants of the Republic and their property, and to uphold 
and enforce the law.'313 

• Police must ensure that suspected looters are charged and their cases sent for 
prosecution. 

• When rumours of xenophobic attacks arise, the police must send a clear message 
that looting of Somali shops will not be tolerated and must enforce this message. 

• Police should protect traders so that they are not forced to abandon their shops in 
response to threats of xenophobic violence. If traders do decide to close their shops, 
the police must ensure that vacant shops are not looted of remaining contents or 
infrastructure. 

Promoting trust in the police and preventing police abuse 

• Police stations must ensure that Somali traders are treated respectfully at police 
stations when reporting crime. 

• Police stations should prioritise investigations into police robberies of Somali 
shops. 

• The police must investigate all allegations of police abuse and take action against 
those found to have committed such abuse. 

• SAPS should enforce trading regulations in a fair and non-discriminatory manner 
against both Somali and South African traders and not discriminatorily target only 
Somali shops. 

Section 205(3) of the Constitution of the Republic of South Africa, 1995, 
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• The police should expand the use of successful intelligence gathering strategies. 
This includes appointing an mvestigating officer who can specialise in crime 
affecting Somali shops and can focus on gathering intelligence from local 
communities. This is especially important where crimes appear to be orchestrated 
by specific groups such as South African traders or organised gangs. Where certain 
crimes appear to be spread over several different police jurisdictions, local police 
can arrange for docket analyses to be carried out by SAPS crime intelligence 
officials so that separate investigations can be joined. 

Recordkeeping 

• The police should compile and make accessible records on crime affecting foreign 
nationals. This will enable researchers, civil society and community organisations to 
know the extent of crime affecting foreigners in the province, and to determine 
where assistance is required, or where research should be focused. 

To the National Prosecuting Authority; 

• The NPA should clarify what 'xenophobic crimes' are when gathering data on such 
crimes and keep records of crimes affecting foreign nationals in general. 

• Prosecutors should remind Somali complainants to notify them in the event of any 
change of given addresses or telephone number. 

• Where police statements are vague, prosecutors must advise relevant police officers 
to obtain more comprehensive statements before bail hearings begin. 

• The NPA should engage with Somali community organisations to arrange the 
provision of high quality translators who are familiar with court procedure and can 
explain to complainants at their first consultation how the court procedure works. 

To Somali community organisations: 

• Somali community organisations should encourage Somali traders to familiarise 
themselves with local township community organisations and participate in 
community affairs. 

• Somali community organisations should develop a program to support Somali 
victims of crime by attending court appearances with them, and providing guidance 
about the workings of the criminal justice system. 

• Somali community organisations should work with local NGOs to inform traders of 
proper procedure at crime scenes and how to prevent interference with evidence. 

• Somali community organisations should work with township community 
organisations such as SANCO to improve integration of Somali traders in townships. 
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• Somali community organisations should inform Somali traders about the 
importance of providing accurate and detailed information when police take down 
their statements. 

• Somali community organisations should inform Somali traders of their duty to 
notify investigating officers of any change of given address. 

• Somali community organisations should inform Somali traders of the importance of 
persisting with their criminal cases and of how this plays a role in addressing crime 
affecting the Somali community as a whole. 

• Somali community organisations should improve communication, and coordination 
amongst themselves. 

• To prevent police abuses (e.g., robberies) during searches, Somali community 
organisations should advise Somali traders that police in general cannot search their 
shops without a search warrant. 

• Somali community organisations should alert NGOs of important cases so that they 
can monitor cases and educate Somalis about the court process. 

To the City of Cape Town: 

• The City's Social Development Department should treat measures to address 
xenophobia as one of its core functions. 

• The City's Social Development department should work with South African 
township communities and Somali community organisations to bolster the 
integration and inclusion of Somali traders in their communities. This could include 
arranging dialogues between South African and Somali community leaders to find 
out ways in which Somali traders could participate in local initiatives such as street 
committee meetings, sports teams, and skills training. 

• The City's Social Development department should include Somali traders in local 
community projects run by the City such as youth leadership programmes and arts 
and culture projects. 

• The City of Cape Town's Economic and Human Development Department should 
develop comprehensive strategies to support and regulate informal business in 
townships. 

• The City of Cape Town's Economic and Human Development Department should 
liaise with SAPS to ascertain which body is best positioned to monitor regulations 
and by-laws in line with the City's local economic policies and to ensure non
discriminatory application of these laws. 

To civil society and non-profit organisations: 

• Civil society and non-profit organisations working with township communities 
should involve Somali traders in their projects. 
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