IN THE HIGH COURT OF SOUTH AFRICA

KWAZULU-NATAL DIVISION, PIETERMARITZBURG

CASE NUMBER: \1{©7) Z [y

In the matter between:

SPECIAL INVESTIGATING UNIT i

PLAINTIFF
énd
' MINENHLE M:AKHANYA 1st DEFENDANT
NATIONAL DEPARTMENT OF PUBLIC WORKS 2" DEFENDANT
COMDINED SUMMONS
TO: THE SHERiFF OF THE HIGH CODRT ORHIS DEPUTY
INFORM:  Minenhle Makhanya, an adult male Architect trading or practicing as

such under the name and style of Minenhle Makhanya Architects and
w'hose principal place of business is situated at- 11 Florence Road,

Pinetown, KwaZulu-Natal

(hereinaﬂgi:' referred to as the “1% Defendant”)

and

The National Departrhent of Public Works , which is a National
Department referred to in column 1 of schedule 1 of the Public Service

Act, Prociamation Nq. 103 of 1994, care of the Office of the State



THAT

Attorney, g™ Floor,  Metlife Building, 391 Anton Lembede Street,

Durban
(hereinafter referred to as the “2™ Defendant”)

the SPECIAL INVESTIGATING UNIT an organ of state referred to in
section 2(1)(a)(i) of the Special Investigating Units and Special
Tribunals Act, 74 of 1996 which has been established in terms of
Proclamation No. R118 of 2001 published in Government Gazette No.
2'253'1 of 31 July 2001 and whose regional office is situated at Unit3 &
4, Bishops Court, Cnr of Warrior and Delamore Roads, Hillcrest,

KwaZulu-Nata!

(hereinafter referred to as the “Plaintiff")

Heréby institutes action against the Defendants in which action the Plaintiff claims

the relief on the grounds set out in the Particulars of Claim annexed hereto.

INFORM the Defendants further that if the Defendants dispute the claim énd wish to

defend the action, the Defendants shall:

(i)

Within ton—(-}(?) days of the service upon the Defendants of this summdns, &
file with the Registrar of this court at 301 Church Street, Pietermaritzburg,
KwaZulu-Natal, their Notice of Intention to Defend, and serve a copy thereof
on the Plaintiffs Attomeys, whic;h notice shall give an address (not being a
post box or poste restante) referred to in Rule 19(3) for the service upon the
Defendants of all notices and documents in this action such an address
being .within fiﬁeen (1 5) kilometres of the office of the Regiétraf or, if the

Defendants or their Attorneys are a person who is in terms of any law

{



prohibited from being the occupier of land of premises within the distance of

fifteen (15) kilometres from such office, an address further than fifteen (15)

kilometres from such office but within the magisterial district in which such

office is situated;

(ii) thereatter, and within twenty (20) days after filing and serving the notice of

intention to defend as aforesaid, file with the Registrar and serve upon the

Plaintiffs attorneys a plea; exception, notice to strike out, with or without a

counterclaim.

INFORM the Defendants further that if they fail to file and serve the notice as

aforementioned, Judgement as claimed may be given against the Defendants

without further notice to the Defendants, or if, having filed and served such notice,

fail to plead, except, make application to strike out or counter claim, judgement may

be given against them.

AND immediately thereafter serve on the Defendants a copy of this Summons (with

the attached particulars of claim) and return same to the Registrar with whatsoever

you have done thereupon.

DATED AT PIETERMARITZBURG ON THIS 11th DAY OF AUGUST 2014

SRIFFIER VAN DIE BOOGGEREGAHOR
KWAZULU-NATAL NIGH COURT
METERMARITZBURG

Wh 511 3

__ REPURLIC QF SOUTHAERICA
| ERIVATE 8AG 30014, FIETERMARITZEURG, 2201

V MOHAN
Acting Ass. Registrar

REGISTAAR OF THE FIGH COURT

Registrar of the High Court
High Court Building
301 Church Street

Pietermaritzburg



@

Ashish Gosai

Plaintiffs’ Attorney

(duly appointed Senior Forensic Lawyer at the SIU)

(Acting on behalf of the SIU i.t.6 section 5(9) of Act 74 of 1996)
Special Investigating Unit

Unit 3 & 4, Bishops Court

Cnr Warrior and Delamore Roads

Hilicrest

KwaZulu-Natal

Tel 031 761 6610

¢/o Udesh Ramessar Attomeys
Office 6 Joomason’s Arcade
476 Church Street
Pietermaritzburg

3201

Tel 033 345 9569

Ref: URamessar/siu



PARTICULARS OF CLAIM

The Parties
The plaintiff:

11 . is the Special Investigating Unit, an organ of State referred to in
section 2(1)(a)(i) of the Special Investigating Units and Special

Tribunals Act, 74 of 1996 (“the SIU Act");

1.2 has been established in terms of Proclamatidn No.R.118 of 2001
published in Government Gazette No.22531 of 31 July 2001
issued by the President of the Republic of South Africa to perform
functions and duties referred to in that Proclamation and the SIU

Act;

13 has its regional place of business within the area of jurisdiction of
this Honourable Court at Unit 3 and 4, Bishops Court, Cnr Warrior

and Delamore Roads, Hillcrest, KwaZulu-Natal Province.



1.4

2

Is, in terms of Proclamation R.59 of 2013, published in
Government Gazette No. 27192 dated 20 December 2013,

directed to investigate certain specified matters relating to,

~ broadly speaking, the procurement of goods, works and services

by the second defendant in 2 manner that was not fair, equitable,
transparent, competitive and cost—effective,_ and also recover such
financial loss as the State may have suffered as a result' of
wrongful and unlawful conduct connected to such procurement,
The investigation covered the period 1 January 2008 to 20

December 2013.

The first defendant:

2.1

2.2

2.3

is Minenhle Makhanya, an architect trading or practising as such

under the name and style of Minenhle Makhanya Architects;

has his principal place of business within the area of jurisdiction
of this Honourable Court at 11 Florence Road, Pinetown,

KwaZulu-Natal Province;

is registered as an architect in terms of the relevant provisions of

. the Architectural Profession Act, 44 of 2000.



3.

The second defendant is the National Department of Public Works:

3.1

3.2

which is a national department referred to in column 1 of
Schedule 1 of the Public Service Act, Proclamation No. 103 of

1994,

which is also a national department referred to in section 1 of the
Public 4Finance Management Act, 1 of 1999, as amended {“the
PFMA”); which has its regional place of business at 2 flogr, Old ,
Government Building, Dr Pixie Kaseme Street and Samora Machel
Drive, Durban, 4001 care of the Office of the State Attorney, 6t

Floor, Metlife Building, 391 Anton Lembede Street, Durban.



Jurisdiction

This Honourable Court has jurisdiction to hear and determine the
- plaintiff's claim by virtue of the fact that all of the parties in this action
have their branch offices or principal places of business within the area of

jurisdiction of this Honourable Court.

The plaintiff also asserts the jurisdiction of this Court to hear and
determine its claim by reason of the fact that the causes of action as are set
out more fully below arose wholly within the jurisdiction of this

Honourable Court.

In any event, it is desirable and convenient that this Honourable Court
should exercise its jurisdiction to hear and determine the plaintiffs claim,
in order to avoid multiplicity of claims, and having regard to the location
of witnesses and possible inspections in loce which might arise at or prior

to the commencement of the trial.

Background facts

.On or about 9 May 2009 Mr Jacob Gedleyihlekisa Zuma was inaugurated as

the President of the Republic, following upon the outcome of the election
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of members of the National Assembly held on or about 22 April 2009 and

his election by the Natignal Assembly.

By virtue of his inauguration and assumption of office as the President,
Mr Zuma became entitled to the Provision of security and protection of his
person and members of his family and private residence at which he
normally resides at the expense of the State, but only in accordance with
the requirements an& procedures prescribed in terms of the Cabinet
Memoranduim adopted by the National Executive of the Republic on or
about 20 August 2003 (hereinafter referred to ag - “the Cabinet

Memorandum”).

In terms of the Cabinet Memorandum:

9.1 the South African Pdlice Service (“SAPS”) which is one of “the
seﬁurity services referred to in section 205 of the Constitution of
the Republic of South Africa Act, 108 of 1996, as amended (“the
Constitution”) and established in terms of section 5 of the South
African Police Service Act, 68 of 1995, as amended (“the SAPS
Act”] is responsible for undertaking the necessary analysis, at the
request of the President, and making a determination of the

nature and extent of security installations, improvements or



9.2

9.3

services that must be provided to the President and his family at

his private residence, at the expense of the State;

to the extent necessary, the South African National Defence Force
(“SANDF"), another security service of the Republic referred to in
section 200 of the Constitution and established pursuant to thé
relevant provisions of.section 11 of the Defence Act, 42 of 2002, as
amended (‘the Defence Act”} is responsible for analysing and
determining additional security measures in respéct of the health
Care requirements, installations or services which the President
and members of his immediate family may require at the
President’s private fesidence, at the expense of the Government.
The SAPS security meésures and the SANDF health measures are

collectively referred to as “security measures” for convenience.

both SAPS and SANDF are required to submit their reports on the

security assessments performed by them to the National
Department of Public Works (“DPW"), which in turn is required

to:

9.3.1 determine the precise or estimated costs of the
security installation, upgrades and services at the

President’s private residence, in accordance with the
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assessments and determination made by SAPS and

SANDF;

9.3.2 procure the budget which is required to fund payment
of the security installation, upgrades and services at
the private residence of the Presid.ent, in accordance
with the assessment:s and determination made by SAPS

and SANDF.

9.4 DPW is then required to procure goods and services.for the
installation of the necessary security measures as have been
determined by SAPS and SANDF, and ensure that such goods and
services are procured in terms of a system of procurement
contemplated in section 217 of the Constitution, read with
section 38(1}(a)(iii) of the PFMA as well as the Supply Chain

Management Pnlicy and Procedures of DPW.

Before the security measures that have been determined by SAPS and
SANDF may be installed or imp]eniented at the private residence of the
President, the following process and procedure must be complied with, in

terms of the Cabinet Memorandum:



10.1

10.2

10.3 -

10.4

8

At the request of the President, SAPS will undertake a site
inspection at the private residence of the President and evaluate
the security measures that are required to ensure safety and
security of the President and his family members. The evaluation
of SAPS will also take into account any findings of the security
threat analysis which may have been performed by the then

National Intelligence Agency, now called State Security Agency.

After performing its evaluation and analysis, SAPS will then
compile a report on its findings and set out the nature and extent
of the security measures that are required to ensure the security

and safety of the President and his family.

To the extent necessary, SANDF will also undertéke a site
inspection in order to evaluate additional security measures
which the President requires at his private residence. It too will
compile a report on the natufe and extent -of thé security
measures that are required for the safety and protection of the

President and his family at his private residence.

SAPS and SANDF will then submit their reports to DPW which will

determine the costs of the security measures required by SAPS

- and SANDF,
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After it has determined the precise or estimated costs of the
proposed security measures that are required in terms of the
reports of SAPS and SANDF, DPW would then notify SAPS and

SANDF of the costs of the relevant security measures.

SAPS will then present the proposed security measures. -
determined by it and SANDF and the costs thereof as have been.
determined by DPW to the Minister of Safety and Security for his

consideration and approval,

In the event the Minister of Safety and Security approves both the

proposed security measures and the costs thereof, he or she will

then inform the President about those measures and costs thereof

for his consideration and consent.

In the event the President consents to .the proposed secﬁrity
measures and costs thereof, then SAPS would then submit the
proposed security measures and costs thereof to DPW so that it
would become the implementing agent for the installation of the
relevant security measure§ after DPW having obtained approval
for the costs of the sécurity measures from the Minister of Public

Works,
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10.9  The implementation by DPW and the costs thereof will be in line
with the requirements and determinations contained in the

reports prepared by SAPS and SANDF.

On or about 28 May 2009 and 25 June 2010 SAPS undertook site visits of
the President’s private residence at Nkandla, evaluated and determined
security measures which were required to protect the safety of the

President and his family.

During May 2009, the SANDF, through its medical unit known as South

African Military Health Service (“SAMHS") also undertook the site visit of
Nkandla and evaluated the nature and extent of the additional security
measures that are required from it in order to protect and promote the

safety and security of the President and his family.

Both SAPS and SANDF submitted reports of their evaluation of security .
measures which were required to ensure the safety and security of the
President in Nkandla. Copies of the relevant reports (“the reports”) are

not annexed hereto as they are classified.

Subsequently, DPW established the costs of the installation of the security

measures that were required in accordance with the reports submitted by
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16.

17.

18.
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SAPS and SANDF. The costs as were determined by DPW amounted to

R27 893 067.46.

On or about 6 August 2009, Ms N Mbukushe, who was then a Director of
DPW submitted the costs estimate in order of R27 893 067.46 to the
Planned Maintenance Budget Committee of DPW {“the PMBC"] in order to
ensure that the funds that are required for the payment of the relevant 7
security measures were budgeted for and became available as and when

they were required.

On or about 11 August 2009 the PMBC authorized and secured the budget
for the funds that were required for implementation of the security
measures in the order of ﬁ27 893 067.46. Ir.ll consequence, the funds
which DPW was required to lawfully expend on the implementation of the

security rneaéures at Nkandla were limited to the sum of R27 893 067.46.

By virtue of the aforegoing, DPW became the implementing agent of the
security measures that were determined by SAPS and SANDF in terms of

the reports.

In fulfilling its functions and duties as the implementing agent, DPW was
required to and obliged to ‘procure goods and services strictly ‘in

accordance with the system of procurement contemplated in section 217
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of the Constitution and prescribed by section 38(1)(a)(iii) of the PFMA

and its Supply Chain Management Policy and Procedures,

Claim A

On or about 10 August 2009 DPW, represented by D] Rindel who was
designated as the project manager for the implementation of the security
installations at Nkandla offered to appoint the_ first defendant as the
principal agent to, inter alia, design the construction works, procure the
relevant contractors and security service providers, oversee progress and
certify payment to the service providers who provided goods, services or

labour in connection with the works at Nkandla.

The appointment was made by Rindel, representing the Director-General
of DPW in terms of the letter of appointment dated 10 August 2009
annexed hereto and marked “A” and was accepted by the first defendant in
writing on 27 August 2009 in terms of the letter annexed hereto and
marked “B”. The parties concluded a written contract which sets out the

mandate of the first defendant and is incorporated in annexure “A”.

The appointment of the first defendant as aforesaid, was unlawful, invalid
and in breach of the system of procurement for goods and services by

DPW in terms of the relevant provisions of section 217 of the Constitution
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and section 38(1)(a)(iii) of the PFMA as well as its Supply Chain

~ Management Policy and Procedureé, in that:

211 it was not preceded by a competitive bidding or open tender

_~——~ e e brecess,. in,_which all interested parties with relevant

qualifications and expertise were invited to tender;

212 it was based on a departure from the prescribed competitive
bidding or open tender process which was not justifiable in terms
of the | relevant Treasury Instructions described in
Regulation 16A.4 of the Treasury Regulations promulgated on

15 March 2005 pursuant to section 75{4)(c) of the PFMA;

213 it was made on the strength of a request by Rindel and/or the
then Director-General of DPW to appoint the first defendant when
both of thein knew or ought to have known that the first
defendant was not on the list of registered suppliers of DPW

{"DPW Roster System™);

214 it was based purely on the motivation by Rindel and/or the then

Director-General of DPW that the first defendant had already been

-appointed as the architect for the construction of improvements - -

at Nkandla. To the knowledge of both Rindel and the then
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Director-General of DPW, the said motivation was not, on its own,
justifiable reason to depart from a competitive bidding or open

tender process.

When he was appointed as the principal agent as aforesaid, the first

defendant knew or ought to have known that:

22,1

22.2

he did not submit any competitive bid of his own and was
therefore not appointed pursuant to a system of procurement

contemplated in section217 of the Constitution,

section 38(1){a)(iii) of the PFMA and the Supply Chain

Management Policy and Procedure of DPW:

he was not registered on the DPW Roster System which regulates

the appointments of consultants such as the first defendant.

In the premises, the first defendant knew or ought to have known, by

exercise of reasonable care and skill, that his appointment as the principal

agent was not in accordance with a lawful procurement system, and was.

therefore invalid.
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Having regard to the aforegoing, the appointment of the first defendant as

the principal agent, as well as the conclusion of the contract set out in

annexure “A” hereto, are unlawful, invalid and of no force and effect and
the plaintiff prays for a declaration of invalidity in terms of

section 172(1)(a) of the Constitution.

Claim B

After his appc;intment in circumstances set out above, the first defendant
proceeded to authorize and oversee the implementation of improvements
and installation of security measures at Nkandla, in excess of and beyond
the security assessments and requirements determined by SAPS and
SANDF, and at a cost far more than that which was approved and budgeted

for by DPW.

By December 2013 the cost df the security upgrades and insta]lati.oln of the
security measures at Nkandla had increaset_i to more than R216 million as
a result of the authorizations and appro-vals given by the first defendant,
acting as the principal agent. The breakdown of the payments made to the

consultants and contractors are set out in table 1 below:

- "_l‘abli'e‘l:_Appni_ntmen_t of‘Consu]tants_and‘(lontra(;mrs__ )

Na:

Company name = |

_Appointment

date -

'Servi-c.es/ Construction of | A
A S | process followed

" Appointment

- Total amount:

| paid (per BAS)

R&G Consuitants

Sept 2009

Quantity Surveyors

Nominated

R13 794 957.70

Igoda Projects

Sept 2009

Electrical Engineers

Nominated

R2 517 482.72
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Ibhonge Sept 2009 Structural and Civil Engineers | Nominated R6 006 457 36
4 Makhanya Sept 2009 Architect and Principal Agent | Nominated R17018567.34
CA Du Tait Juiy 2010 Security Consultant Roster System R2 691 231.49
Mustapha & Mechanical Engineering
6 June 2010 Roster system R3 676 448.05
Cachalia Services .
7 Ramcon Oct 2010 Project Managers Open Tender R5 092 477.73
‘ June 2010 security works Negotiated RB955313.58
8 Moneymine Construction of 6 new
Jan 2011 Negotiated R44 827 168.09
buildings
Completion of contract 004 -
Aug 2012 Negotiated R3 792 808.20
Bonelena
Installation of bullet resistant Emergency
g SABRG Sept 2010 R3 035 293.80
glass . ‘Delegation
Supply of high securi Emergen
10 | Betafence Sept 2010 Pplyothig kK gency R9 237 471.51
fericing Delegation
Emergency
11 Natal Park Homes Oct 2010 Supply of Park Homes R2 436 396.60
Delegation
) - Emergency
12 7 | Pro-Hydraulic Nov 2010 Supply of a mobile generator R275 250.00
Delegation
Emergency Works : Security
13 June 2010 Measures Nominated R24 880 897.68
Bonelena
Construction of 25 new
Jan 2011 Negotiated R54 850 502.99
buildings
14 Otis June 2011 Supply of lifts Open Tender_' R2 069 607.72
Supply of electronic security
15 E Magubane June 2011 Negotiated R10 852 145.68
systems
Total amount paid by DPW for the security upgrade "R216 010 478.24

27.

In exercising his powers, functions and duties, the first defendant varied

the scope of works at Nkandla and authorized the construction and

erection of the following structures at Nkandla which were not security

measures as were determined by SAPS and SANDF in the reports:

271 tunnels with an exit and three (3) lifts at the cost of

‘R21 180 245.00;
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27.3

27.4

27.5

27.6

27.7

27.8

27.9

17
construction of additional 20 units for accommodation of

members of SAPS and SANDF and laundry facility at Nkandla

atthe cost of R11 963 924.00;

visitors lounge at the cost of R3 927 954.00;

i)asement parking for the clinic at the cost o_f R4 971 995.00;
VIP parking and fire p;)ol at the cost of R3 964 239.00;
relocation of 4.5 households at the cost of R10 622 616.00

construction of road 1 and road 3 inside the premises of Nkandla

at the cost of R4 454 454.00;
installation of air conditioning at the cost of R4 049 129.00;

landscaping in the high security area at Nkandla in the sum of

R3 371 550.00.
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The total amount for the construction and installation of the above works

is R68 506 106.00

In terms of the relevant provisions of section 27 of the Architectural
Professions Acf, 44 of 2000 read with Rule 4 of the Code of Conduct
published in the Board Notice No.154 of 27 November 2009 and the
Board Notice No. 161 of 1January 2001 and Board Notice No. 3 of 16
January 2009 made in terms of the Architectural Professions Act, as well
as DPW’s Architect’s Manual of September 2002 the ﬁrst defendant was
obliged to, inter alig, design plans for variation of the scope of works,
request approval of such variations from DPW and obtain written consent
from DPW before he could authorize the implementation of the variation

of the works, and authorize payment arising from that variation.

Furthermore, in terms of the relevant provisions of section X1 of the
annexure “A” hereto, the first defendant was required to submit variation
to the scope of works set .out in the reports to DPW for its consideration
and approval before he could lawfully authorize the implementation of

such variation and certify payments based on that variation.

In breach of aforesaid provisions of the Architectural Professions Act,
Board Notices 154 and 161 and section X1 of annexure “A” hereto, the first _

defendant implemented the above variation of the scope of works referred
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to in paragraphs 27.1 to 27.9 above without any written request for
approval of such variation by DPW and without any written consent or

approval of such variation from DPW.

Alternatively to paragraphs 28 to 30 above, the first defendant owed a
duty of care to DPW to ensure that he executed his functions and duties as
the principal agent in a manner which does not resuit in financial loss to it, _
and also procure goods and services from service providers involved in

Nkandla at prices which were market related,

The duty of care which the first defendant owed to DPW arose from the

following facts and circumstances:

33.1  The first defendant was aware or ought to have been aware, by
exercise of reasonable care and skill expected of him as a
registered architect and principal agent, that the scope of works
for the security upgrades and installations at Nkandla were as

determined by SAPS and SANDF in the reports;

33.2  The first defendant was aware or ought to have been aware, by
exercise of reasonable care and skill expected of him as a

registered architect, that the costs of the security upgrades and
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installations in Nkandla as was approved and budgeted for by

DPW was R27 893 067.46.

33.3  In any event, the first defendant was required, in terms of the
relevant provisions of the Architectural Professions Act and the
Board Notice No. 154 of 27 November 2009 and the Board Notice
No.161 of 1 January 2001 and Board Notice No. 3 of 16 January
2009, to ascertain the precise scope of works and the amounts
which was authorized by DPW and his client for the security

upgrades and installations in Nkandla.

In breach of the duty of care he owed to DPW the first defendant
wrongfully and unlawfully varied the scope of works set out in the reports
and authorized the construction of the works described in
paragraphs 27.1 to 27.9 above which resulted in additional costs set out
therein and which were neither authorized nor budgeted for by DPW. He
also certified payments of invoices submitted by service providers at

inflated prices which were higher than market related prices.

When he breached the duty of care as aforesaid, the first defendant acted

unlawfully and negligently in that:
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He did not obtain prior written consent of DPW to authorize the

said variations;

He did not submit in writing the requisite final plans and
specifications of the said variation for consideration and approval

by DPW;

He also did not submit the requisite actnal or reasonable
estimated costs of the said variation to DPW for its consideration

and approval;

He should have foreseen that the implementation of the said
variation in the above circumstances will cause DPW to suffer

financial loss.

As a result of the first defendant’s aforesaid wrongful, unlawful and

negligent conduct DPW suffered financial loss in the sum of

R68 506 106.00 which the first defendant is obliged to pay.

As a result of the first defendant’s breach, DPW paid the sum of R68 506

106.00to service providers which it was not obliged to pay. Asa
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result thereof the State and the DPW suffered loss in the sum of R68 506

106.00.

Having regard to the circumstances set out above, it is just and equitable
that the first defendant should be ordered to pay the sum of

R68 506 106.00.

Claim C

The claim arises from:

39.1 first, the wrongful and unléwful conduct of the first defendant
when he over-designed the scopé of works that was determined
by SAPS and SANDF in the reports, without prior written
authorization by DPW, and which resulted in unauthorized

increases in the costs of construction of the works at Nkandla;

39.2  secondly, excessive payments that were far above the market
related costs to certain service providers which the first
defendant authorized when, by exercise of reasonable care and

skill, he should and ought not to have done so.
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40. The overdesign that were unlawfully authorized by the first defendant are

the following:

40.1

In terms of SAPS requirements and specifications the sizes of the

three guard houses had to be 20.4 square metres in size. The

first defendant authorized the construction of guard houses which

were bigger in size in the following manner:

40.11

40.1.2

40.1.3

4014

guard house no 1 was 33.13 square metres;

guard houses no 2 and no 3 were each 23.62 square

“metres;

As aresult of the over-design of the guard houses DPW
incurred and paid additional costs which were

authorized and certified by the first defendant.

The said additional costs which were incurred and paid

by DPW is R498 520.72, which is calculated as follows

40.1.4.1 7add‘itional square-metres of guard house 1

equals 12.73 square-metres at a cost of
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R13149.00 per square-metre being

R167 386.77; plus

40.1.4.2  additional square-metres of guard houses 2
and 3 equals 6.44 square-metres at a cost of
R31 407.72 per square-metre being

R202 265.71; equates to

40.14.3  The total amount being R369 652.48; plus

40.1.4.4  Professional fees at R67 646.40; plus

40.14.5 R61 221.84 which represents VAT on the

above amounts.

The contrel room was designed to be 40 square metres in terms
SAPS specification. The first defendant designed and approved the
control room which was 114 square metres, which was excessive

by 74 square metres.
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40.2.1 As a result of the first defendant’s over-design DPW
paid the additional sum of R2 505 764.08 which is

- calculated as follows:

40.2.11 74 square metres multiplied by R25 108.39
per square metre, which is R1 858 020.86;

plus

40.2.1.2  Additional professional fees  of

R340 017.81; plus

40.2.1.3 R307 725.41 which represents VAT on the

above amounts.

The first defendant approved and authorized the over design of
the construction of the onsite clinic at 320 square metres and
certified payment thereof at the sum of RS 133 257.49, which is

calculated as follows:

4031 - 320 sguare metres multiplied by R18 846.25 per
Square metre, being the actual cost of construction,

amounting to R6 030 800.00; plus
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professional fees of R1 103 636.40; plus

R998 821.09 which represents VAT on the above

amounts.

The first defendant should have authorized the
construction of the onsite clinic at 289 square metres
and certified payment thereof at the sum of

R7 345 348.17, which is calculated as follows:

40.3.41 289 square metres multiplied by
R18 846.25 per squarer metre, being the
actual cost of construction, amounting to

R5 446 566.25; plus
40.3.4.2 professional fees of R996 721.62; plus

40.3.43 R902 060.30 which represents VAT on the

above amounts.

As a result of the first defendant’s breach of his

obligations in terms of annexure “A” hereto or breach

of his duty of care, DPW overpaid for the construction

of the onsite clinic by the sum of R787 909.31
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At paragraph 27.2 above it is alieged that the first defendant
authorised the construction of 20 additional accbmmodation
units. That addition resulted in the need to overdesign the sewer
works that would have sufficed for the units that had been
requested in reports. The additional cost incurred was 50% of
what has been charged ie. R3 249 788.46. The loss of

R1 624 894.23 is calculated as follows:
40.4.1 construction costs at R1 204 856.99; plus
40.4.2 professional fees of R220 488.83; plus

40.4.3 R199 548.41 which represents VAT on the above

amounts.

The first defendant authorized and certified the design of the 14
staff houses at 43 square metres whilst the SAPS required each to

be 30 square metres. As a result of such over design the second

defendant suffered a loss of R2 353 854.37. This is the difference

between R7 785 826.01 (actual construction cost as authorised
and certified by the first defendant) and R5 431 971.63 (which is
the cost that the first defendant ought to have authorised). This is

calculated as follows:
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28

construction costs at RS 773 180.00; plus
professional fees of R1 056 491.94; plus

R956 154.07 which represents VAT on the above

amounts.

The first defendant should have authorized the
construction of the 14 staff units at 30 square metres
and certified payment thereof at the sum of

R5 431 971.63, which is calculated as follbws:

40.5.4.1 = 14 units muitiplied by 30 square metres
multiplied by R9 590.00 per square metre

being R4 027 800.00; plus
40.5.42  professional fees of R737 087.40; plus

40.5.43 R667 084.23 which represents VAT on the

above amounts.
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40.5.5 As a result of the first defendant’s breach of his
obligations in terms of annexure “A” hereto or breach
of his duty of care, DPW overpaid for the construction

of the 14 staff units by the sum of R2 353 854.37

41. The excessive payments which were above market related payments

which the first defendant authorized and certified are the following:

41.1

The area of the crew pavilion was 65.92 square metres. The first
defendant authorised and cerﬁﬁed the'actual cost of construction
at a cost of R14 045.89 per square metre. The market related cost
at that time is R9 000 per square metre. As a result of the
authorisation and certification the second defendant suffered a
loss of R448 584.80. This is the difference between R1 248 694.07
{actual cost as authorised and certified by the first defendant) and
R800 109.27 (which is the cost that the first defendant ought to
have éuthorised and certified based on mafket related costs). This

is calculated as follows;

41.1.1 The first defendant certified and authorized

construction of the Crew Pavillion at the rate of



41.2

30

R14 045.89 per square metre, being the actual cost of

* construction, amounting to R1 248 694.07

41.1.2 At that time the market related cost for 65.92 square
metres for the Ebnstruction of the Crew Pavillion was
R9000.00 per square metre equating to RB800

109.27.00.

41.1.3 As a result of the first defendant’s authorization and
certification DPW overpaid the sum of R448 584.80 as
a result of the first defendant’s breach of annexure “A”

hereto or the duty of care it owed to DPW.

The area of guard houses 2 and 3 was 47.24 square metres. The
first defendant authorised and certified the actual cost of
construction at a cost of R31 407.72 per square metre. The market
related cost at that time is R21 000 per square metre. As a result
of the authorisation and certification the second defendant
suffered a loss of R663 063.43. This Vis fhe difference between
R2 000 948.42 (actual f.croﬁs‘tr.ucti'oﬁ cost as authorised and
certified by the first defendant) and R1 337 884.98 (which is the
cost that the first defendant ought to have authorised and certified

based on market related costs). This is calculated as follows;
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The first defendant authorized construction of the
Guard houses 2 and 3 at the rate of R31407.72 per
square metre, being the actual cost of construction,

amounting to R2 000 948.42.

The market related cost of construction of guard
houses 2 and 3 was 47.24 square metres at
R21000.00 per square metre at the relevant time

amounting to R992 040.00; plus
professional fees of R181 543.32; plus

R164 301.66 which represents VAT on the above

amounts.

The first defendant certified payment of R2 000 948.42

when he ought to have certified R1 337 884.98

As a result DPW overpaid by the sum of R663 673.76,
and has suffered financial loss in that amount, as a

result of the first defendant’s unlawful conduct.
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The area of the on site clinic was 320 square metres. The first
defendant authorised and certified the actual cost of construction
at a cost of R18 846.25 per square metre. The market related ﬁost
at that time is R13 500.00 per square metre.  As a result of the
authorisation and certification the second defendant suffered a
loss of R2307219.09. This is the difference between
R8133 25749 (actual construction cost as authorised and
certified by the first defendant) and R5 826 038.40 {which is the
cost that the first defendant ought to have authorised and certified

based on market related costs). This is calculated as follows;

41.31 The market related cost of construction of the clinic
was 320 square metres at R13500.00 per square
metre at the relevant time amounting to R4 320 000;

plus

41.3.2 professional fees of R790 560; plus

4133 R715 478.40 which represents VAT on the above

amounts,

41.3.4 The first defendant certified payment of R8 133 257.49

when he ought to have certified R5 826 038.40.
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41.3.5 As a result DPW overpaid by the sum of R2 307 219.09,
and has suffered financial loss in that amount, as a

result of the first defendant’s unlawful conduct.

414  The first defendant authorized the construction of concrete
pillars to support the inner perimeter fence at a cost of
R2 064 232.67 when the first defendant ought to have certified
and authorised R1 548 798.91. This led to a losé to the second

defendant of R515 433.75 inclusive of VAT and fees,

41.4.1 Had reasonable care been exercised by the first
defendant, the second defendant would have paid

R1 548 798.91.

41.4.2 As a result DPW overpaid by the sum of R515 433.75
and has suffered a financia) loss in that amount, as a

result of the first defendant’s unlawful conduct,

G. _ Claim D

42. This claim arises from additional professional fees which DPW paid to the

first defendant and other service providers who were involved in Nkandla
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as a result of the unlawful increase in the scope of works beyond the

requirements of SAPS and SANDF, as well as claims for professional

services at the rates higher than the applicable prescribed tariffs, which

payments were certified by the first defendant as the principal agent.

The first defendant was overpaid in the sum of R5 624 541.90 for

professional  services which he rendered as the principal agent. The

overpayment resulted from the fees which he charged which constitutes a

breach of his obligations in terms of annexure “A” hereto or breach of his

duty of care, and is calculated as follows:

43.1

43.2

43.3

43.4

Payments as per BAS at December 2013 totaled R17 018 567.34;

less

Vat [of R17 018 567.34] calculated at R2 089 999.50, less

Disbursements as per invoices at December 2013 totaling 4

746 434.54 excluding VAT; less

Adjusted professional fee for repeated units and building works
not designed by the first defendant amounting to R5 248 324.61;

plus
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VAT in the amount of R690 733.21.

Hangalethu Consulting CC trading as R&G Consultants (“R&G”) who

were quantity surveyors were overpaid by the sum of R6 297 925.58

which overpayment was authorized and certified by the first defendant.

The overpayment to R&G is calculated as follows.

44.1

442

44.3

44.4

445

Payments as per BAS at December 2013 totaled R13 794 957.70;

less

Vat [of R13 794 957.70] calculated at R1 694 117.61, less

Disbursements as per invoices at December 2013 totaling

R667 603.95 excl VAT; less

Adjusted professional fee for electrical and mechanical trades;

' and excessive variations not entitled to of R5 908 740.00 ; plus

"VAT in the amount of R773 429.44,

Ibongo Consulting CC who provided civil and structural engineering

services were overpaid by the sum of R255 681.51 for the services they
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rendered. The overpayment was approved and authorized by the first

defendant. The calculation of that overpayment is as follows.

451

45.2

" 453

45.4

45.5

” Payments as per BAS at December 2013 totaled R6 006 457.36;

less

Vat [of R6 006 457.36] calculated at R737 635.11; less

Disbursements as per invoices at December 2013 totaling

R1 219 273.22; less

Adjusted professional fee based on fee base provided by R&G of

R3 825 267.00; plus

VAT in the amount of R31 399.48

Mustapha & Cachalia Engineering CC who provided mechanical

engineering services were overpaid by R1407418.73 for services

rendered by them. The overpayment was approved and authorized by the

first defendant, and is calculated as follows:
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Payments as per BAS at December 2013 totaled R3 676 448.05;

less
Vat {of R3 676 448.05] calculated at R451 493.62; less

Disbursements as per invoices at December 2013 totaling

R852 470.58; less

Adjusted professional fee based on fee base provided by R&G of

R1 137 906.00; plus

VAT in the amount of R172 840.89.

Igoda Projects (Pty) Limited which provided electrical engineering

services were overpaid by R88 943.78 which was approved and certified

by the first defendant. The overpayment is calculated as follows.

47.1

47.2

47.3

Payments as per BAS at December 2013 totaled R2 517 482.72;

less

Vat [of R2 517 482.72] calculated at R309 164.54; less

. Disbursements as per invoices at December 2013 totaling R979

097.32; less
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474  Adjusted professional fee based on fee base provided by R&G of

R1 151 200.00; plus
47.5 VAT in the amount of R10 922.92.

The total overpayment unlawfully authorized and certified by the first
defendant and which DPW paid when it ought not to have, but for the

unlawful conduct of the first defendant, is R13 674 511.50.

In the premises DPW has suffered financial loss in the sum of

R13674511.50
Claim E

49.1  During the period of the first defendant’s appointment, the first
defendant proceeded to authorize payments to Moneymine
Investments 310 CC and Bonelena Construction and Projects (Pty)
Ltd ("Bonelena”) in the amount of R54 825 513.00 in respect of

civil works purportedly undertaken.

49.2  In terms of the relevant provisions of section X1 of annexure “A”
hereto, the first defendant was required to safeguard the second

defendant’s interests under the building contract,
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In breach of the aforesaid provisions, the first defendant
wrongfully, unlawfully and negligently certified these payments in
the absence of any breakdown regarding how this amount was

calculated.

As a result of the first defendant’s wrongful, unlawful and
negiigent conduct the second defendant paid for works in
circumstances where it could not ﬁr.stly, ascertain what the
specific scope of such works were; and secondly, whether or not

such works were in fact done.

As a result of the first defendant’s breach, the second defendant
paid the sum of R54 825 513.00 to the contractors which it was

not obliged to pay.

Having regard to the circumstances set out above, it is just and
equitable that the first defendant should be ordered to account for

certification of such works.

Alternatively to 50.5, having regard to the circumstances as set
out above, it is just and equitable that the first defendant should
be ordered to repay the amount of R54 825513.00 for such

works.
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During the period of the first defendant’s appointment, the first defendant

proceeded to authorize payments to Igoda in the amount of R5 347 999.00

in respect of electrical works purportedly undertaken.

50.1

50.2

50.3

50.4

In terms of the relevant provisions of section X1 of annexure “A”
hereto, the first defendant was required to safeguard the second

defendant’s interests under the building contract.

In breach of the aforesaid provisions, the first defendant
wrongfully, unlawfully and negligently, certified these payments.
in the absence of any detailed breakdown i'egardihg how this

amount was calculated.

As a resultrof the first defendant’s wrongful, unlawful am‘i.
negligent conduct the second defendant paid for works in
circumstances where it could not firstly, ascertain what the
specific scope of such works were; and secondly, whether or not

such works were in fact done.

As a result of the first defendant’s breach, the second defendant
paid the sum of R5 347 999.00 to service providers which it was

not obliged to pay.
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50.5  Having regard to the circumstances as set out above, it is just and
equitable that the first defendant should be ordered to account for

certification of such works.

50.6  Alternatively to 51.5, having regard to the circumstances as set
out above, it is just and equitable that the first defendant should

be ordered to repay the amount of R5 347 999.00 for such works.

In the premises DPW has suffered financial loss in the sum df

R60 173 512.00.
Claim F

During the period of the first defendant’s appointment, the first defendant
proceeded to authorise payments to Bonelena in the amount of
R1 182 999.99 in respect of work not done but charged for in respect of

the outer perimeter fence.

52.1  In terms of the relevant provisions of section X1 of annexure “A”
hereto, the first defendant was required to safeguard the second

defendant’s interests under the building contract.
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In breach of the aforesaid provisions, the first defendant certified

these payments in the absence of any proof that the work was

done.

As a result of the first defendant’s breach, the second defendant
paid the sum of R1182999.99 to Bonelena which it was not

obliged to pay.

Having regard to the circumstances as set out above, it is just and

'equitable that the first defendant should be ordered to pay the

sum of R1 182 999,99,

During the period of the first defendants appointment, the first defendant

proceeded to authorise payments to Betafence Projects South Africa (Pty)

Ltd (“Betafence”) in the amount of R82 143.22.00 in respect of standing

time which was not due and payable.

53.1

53.2

In terms of the relevant provisions of section X1 of annexure “A”
hereto, the first defendant was required to safeguard the second

defendant’s interests under the building contract.

In breach of the aforesaid provisions, the first defendant certified

‘these payments in the circumstances where such payments were

not due and payable.
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53.3  As aresult of the first defendant’s breach, the second defendant
paid the sum of R82 143.22 to Betafence which it was not obliged

to pay.

534  Having regard to the circumstances as set out above, it is just and
equitable that the first defendant should be ordered to pay the

sum of R82 143.22.

In the premises DPW has suffered loss in the sum of R1 265 143.21

WHEREFORE THE PLAINTIFF prays for judgment and order as follows:

(b)

An 6rder declaring that the appointment by the then Director-General of the
second defendant of tﬁe first defendant as the architect and principal agent
in respect of the security upgrades at Nkandla is inconsistent with the
ﬁrcvisions of section Zi7 of the Constitution, section 38(1)(a)(iii) of the

PFMA and second defendant’s Supply Chain Management Policy and

" Procedures, and therefore invalid and of no force and effect.

An order declaring that the contract concluded by or on behalf of the then
Director General of the second respondent and the first defendant which is

annexure “A” hereto is invalid and of no force and effect.
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(d)

(€)
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Directing Eﬂw and equitable tha first defendant should pay to

National Treasury. the fdlibwmﬁhts wh

suffered by the second defendant as a result of the u

negligent conduct of the firstdefendant: L

“Zmr

(i) - R68506106.00 in respect of claim B;
(ii) R11 705 243.78 in respect of claim C;
(iii)  R13 .674 511.50 in respect of claim D
(iv) R60 173 512.00 in respect of claim E;

(v} R1 265 143.21 in respect of claim F,

[The claims are collated in Table 2 which is annexed hereto marked “C"].

Interest on the above amounts at the rate of 15.5% calculated from the date

of judgment to date of payment.

Costs of suit.
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(f) Further and/or alternative relief which the honourable Court considers

appropriate.
_ 13
DATED AT PIETERMARITZBURG on this n ay of August 2014.

Counsel fp; intiff

1V Maleka SC

|

P Ngutshana
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SECTION A

ARCHITECTS: MINENHLE MAKHANY A ARCHITECTS

QUANTITY SURVEYCRS: R&G CONSULTANTS

STRUCTURAL ENGJNEERS.‘
lGobk PrpTeCTs ( FRMick orineqs)

CiviL ENGINEERS:
ELECTRICAL ENGINEERS: IBHONGG CONSULT!NG cc

MECHANICAL £ NGINEERS:

PROJECT MANAGER
OTHER (SPECIFY):

*  written nomination of the representative firm dcco

3. !NTERPRETATION

In this document, except where the Context otherwise Tequires or indicates:

. the masculine includes the feminine,
. the singular includes the piural, ang
. any reference tp 3 hatural persgp includes z body Corperate, a firm of 8n assogiation,

4. SPACE NORMS anp COST LiMiTS

Space and cost Norms (type here “are» or "are noi"

Pracegded with

6 ; - l"f:"f
o AT ;\/( Vj//;/

d by the Principal Agent with ceﬂiﬁcatgﬁ‘ which Specify that
it EEai o

x

T ——
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i _ .
' wes

the final value(s) of this project (excluding Contract Price Adjustment
plural

) shall comply, (type here "is as follows"
or type "net yet known" or type "NIA® if the Project is not subject to norms}:

The norm{s}) with whig
"are as follows” if in the

(2)  SPACE NORMS(s); :
ASM/GSM: e el m?

(b)  COST NORM(S) .
(i Buiding(s) o ) scu

{ii) Supplementary Costs: _
Seaurty L e scu
Land improvements oiher than buiidings e —— __Sstu
Recreational facifies e —_— _  __ Scu
Other: — —_— ___stu

The approved tofal posy o amounts - {type amount here or Ny,
hame of index here, usually "BER/MFA” or N/A) buiiding enst index as at date (ivpe

5. COMPLIANCE WiTH LEGISLATION

fically allow discretion in re c te, shall be foltoweq
i i i iting, to the Contraly. (Refer inter afiz to

{c) By the acceptance of this appointment, ¥ou undi
ilities o be affected by the jntended'apy_wintmenl shall be in compi

Atmospheric Pollution Prevention Act, 1985 (Act 45 of 1965);

i Conservation Ast, 1989 (Act 73 of 1989);

i Health ang Safety Act, 1903 (Act 85 of 1993);
lding Regulations and Standards Act, 1977 (Act 103 of 1977}
Electricity Act, 1595 (Act 88 of 1986); .

National Wates Act, 1988 (Act 35 of 1998);

the Regulations of the local Gas Board, where applicable and
2l regulations promulgated under the above Acts,

i
s |
the latest issye of SABS 0142: "Code of Practice for the Wiring of Premises™ ‘ . f
- f
i
This wilt pe 3 continuous procesg throughout the appointment, which will manifest iiseif during the following phages- ‘
. ) 1
(i) development of plans ang documentaiion;
{i.i_) Supervision of any centractors undsr the appointment;




the acceptance of this appointme,
omissions as we)| as those of yoy
legai action in this regarg.

Nt you accept fuil and complete fesponsibility {both criminally ang civilly) for your acts anc
I ernployees as intended in Section 37 of the Act and indemnify the Pepartment against any

(e) You undertake 1o Ensure that Section 37 (2) of the : g
with any Contracfor{s} and Subcontractor(s} inclusive of indemnifying the Depariment against any legal action regarding the

(f Sheuld You be appointed a5 Principa
i " i ance with Regulation 4.{5) of the Construetion Regulations, 2003

You will be required to. perform gy duties hecessary for the implementation of Preferentia Procurement in terms of the Department's
Y be required from lime to time.

ailrmative procurement policy or simiiar provisions as ma

7. TARGET DATES AND TIMES

submit 2 programme indicating the planning times and target dates for the completion of the different stages of
ce. The format of the programme will be handed to yoy

the project within one week of the date on whiich the briefing meeting took ply

during that meeting.
On receipt of the Progiamme, it will be assumed that it had been compiled by the Principal Agent in collaboration with the Professionaf
Team. In the event of the programme being acceptabie to the Depariment You will be notifiag accordingly. if the Programme is not
acceptable, the Depariment wi)f irnmediately negoliate ancther pragramme with the Principal Agen,

8. LANGUAGE MEDIUM

All documents are to be compiled in English.

9. PROFESSIONAL FEES

You will be remunerated for senvices rendered according to:
. "The published scale of fees ze fully set aut in Section X2 and/or time basis fees, as well as jp the *Rates for Reimbureablg
Expensas", a5 amended from time g time, availabie from the Departmental Project Manager: ajf excluding value added tay,
original written certification by the Quantity Surveynr, if appointed, of the
calculate yoyr fees on the appropriate valye and

All fee accounts must be accompanied by an updated
Your fees are baseq. The on
tion.

amount(s) on which onhus, however, rests on you to
according to the correct fee scale, read in conjunciion with Your Leiter of Invitg

For all services Provided on a time basis, time sheels, giving fu particulars, need to pe submitted with fee ACCounis.

hot settled within 30 calendar days from the date of

You will be entitieq to chasge interest op all original fee accounts, correct and due,
C charged by your bank and certified by such bank, plus
when received by the

receipt. Inferest on the unpaid amount will be calculated at the Piime interest rate
2% per annum, and calculated from the dus date of payment. Such original fee acooynt will be deemed submitted

Depanment and settied when e!ectronicaﬂy Processed by the Department.

You may submit accounts for services iendered on Suecessful completion of each stage of work.

during the Construction stage of the Work:

ot be entitled {o any fees on the “amount 'paid for
H

Uniess otherwise agreed in wiiting, vou will
part of the building eontract or not.

Tvice provider, whethe; this forms

10. EXTENT OF SERVICE ‘ .
The extent of the service fequired from yoy js Set ot in Section X1, P 7/ /i
B .i, H /_/ i F




11. EXECUTION OF THE WORK
rformed by a PErsan employed by the State No portior

The work must be executed in your own office, No portion of the work may be pe
of the work may be sublet tp any cther person gr persons without the prior written approval of the Depastment.

emation for mutual tompatbility.  Speci

fic requirements for

You must avail yoursef of soffware to be used in the project docum
Compatibility are specified in the Departmenta) manuals for the ielevant discipline.
ange in the composition or capacity of your firm,

twill be your responsibility to inform the Department immediately of any ch

e the QUantity-Surveyor, it appointed, will be re
ngineering work.

guired to prepare the bills of quantities

quired on this servic

Should bills of quantities be re:
ter alia electrical, mechanical and any other e

for all work which wili include in

12. LOCAL CONTENTS
materials and equipment of South African manufactyrers. Yoy are reguested ip

It is the policy of the Department 1o give preference 1o
ensure that, wherever possible, your designs are based on focally manufactyred equipment and materials which can meet requirements at
competitive prices, ’ ’

13. RESPONSIBILITY .
scrutinised by deparimenia) specialists, this shall in no way relieve you of Your professional
prompt execution of your dulies. In the event of professional defauli of negligence, the

ent shall also be entitled 1o have any

to claim compensation or damages. The Bepartm
vent of any ermors therein being proven, you may be held liable for

(a} Although your documents may be
responsibility for the proper and
Depariment shalt have the righi
documentation or calculations verified by other experts. in the €

costs resuiting therefrom,
itiencies

earing on the appointment, you shalf determine defi
1993 (Act 85 of 1883), the SARS 0400 fire regulations of
rectify those during the project execution Phase.

of any iransgression of inter alia the Occupational Heaith ang Safety Aet, 1093
NG yYour operation on the site pertaining to the appointment regardless of who

(&) During assessment of any existing facilities, which may have a direct b
with such facflities in terms of the Occupational Heath and Safety Act,
the tacal authorities, which may be involved, eic. ang recommend measures to

ic) You shall rotify the Depanmental Project Manager
(Act 85 of 1993) and emvironmental legisiation dur

may be involved.

In the event of You becoming incapacitated or if you shouid die or for an
under thi i ini , 58 Of the work or the qualit i
hereby ciosing down your office, i iled, if it so elects, to cancel ihjs
i judice to any cther righs it may have. The Depariment reserves
r fails or neglects ig discharge his obfigations in terms of this

ements will be considered if, in the opinian of the Depariment, these are connected with the Mmalperformance on yaur

No claims for disburs
© properly document, co-ord

pan or your inability 4
15, SEQUESTRATION, LIQUIDATION AND JUDICIAL MANAGEMENT

i your estate is Sequestrated or liquidated or i You are placed under judicial management or an administration order is issueq against yoy
by a cour, the Department shall haye the right to make other arnangemernts as it sees fit for the completion of the professional services
specified herein and to fecover any addiional cost from Your estate withoyi prejudice to its fights o lodge claims in respect of damages
suffered.

18. DISCLOSURE OF INFORMATION
€ not to fumnish information of an

With the acceptance of this appeintment You specifically undertak
the validity of this appoiniment or any period thereafter in respect of the Works to any person or organisafion g
and its authorised agents, except in cases where you have begn authorised thereio in writing by the Department

17. COPYRIGHT
21 in hard copy and/er electronic format, Prepared by you in terms of this appointment shall be

The Eopyright of ajf documents, whethe

vested in the Department, which shall have the right to their use on other projects for which you have not been appointed. Provided that

where such documents are used without your pripr knowledge and consent, such re-use shall be solely at the Depariment's risk and you
contract or in delic) by the Depanm

will in na way be heid liable {either in part
your decumentation. No fees resulting from such re-use shall accrue ta you.

inalte or manage the work,

Y kind whatsoever at any stage during
ulside of this Department

ent or any other party whatsoever as g result of the re-yse of




unacceptableg,

18. SECURITY CLEARANCE
who will have an insight into the plannin

Ht is an expiicit condition of this appointment that barlners, directors and/or the members of staff
of Projects equiring a Securily clearance, be kept to a minimum and that such persons will not object 1o be submitted 1o 5 securit
clearance, if the Depariment 50 requires, .

if the latter is applicable, the necessary forms will accompany this letfer These forms must be ‘compieted ang accormpany your
acceptance of this appoiniment. it js important to furnish information whigh Is complete in every respect.

In case the authority respensibie for the clearance is, for Securily reasons, not satisfied with the ¢
members of your firen, it will be 3 further condition. of this appointment that nore of such staff memp,
project.

lassification obtained by any of the staff
ers be involved with any aspect of the

All documents pertaining to thege Projects must be stored in a safe Place when net in Use 50 as to ensure that the level of security of the
Projects is maintained. ‘ ’

The State will noy accept liability for any costs in this regarg,

form SAP 91{a) from any police station, Kindly ensure that the

FINGER PRINTS except Defence projects
N a finger print
€ certification will resyit in the form being

Perséns of whom Security clearance is fequired can obta;
police official responsible for taking the finger prints ceftifies the form since absence of th

18. "AS BUILT" DRAWINGS (RECORD DRAW NGS;, ELECTRICAL COMPLIANCE CERTIFICATES AND
OCCUPAIION CERTIFICATES BY LOCAL AUTHORITIES

tisa condition of this appointment that for alt services covered by this appointment You are required 1o;

{a) Prepare or obtain the “ag buitt" drawings on the prescribed media, the ¢ost of which is included In your tariff of fees, including
rds for all facets/discipiines invoived in the project;

the computer assistey drawing reco

(b) for any and all electrical instaliations pertaining to this appointment, ensure that the Contractor(s) furnish the Certificates of
lectrical installationq‘s) prescribed by the SABS 0142 Standard; :

Compliance for thee
ons to existing buildings, obtain, on behalf pf the

the Nationa} Building Tegulations ang Building

(e} for any and aff new buildings and substanfial upgrading, alierations or extensi
Depariment, an O

Ccupation Cernificate (8s required in Section 14.(4)(z) of
Standards Act, 1977 (Act 103 of 1977)} from the jocaj authority involved;
formal Departmenta building records. This is tp

Partmental Project Manager for incorporation into the
Department as correct )

{These must be harided to the De
d accepted by the

occur within three months Trom First Deﬁverlenmpletion Certificate ar
staliation of the facility({ies) unde;

ust establish the need for the complele electrical in
nager must be adviseg in writing

{d) at the onset of the work on the project, youm
accordingly. The Deparimental Project Ma

Consideration to be assessed and ceriifisg
accordingly. 3
Shouid these requirements not be Met, you and the rest of the Professional Team wi nol be eligible fo i
appointment.  Should you fajl to comply herewith, the Department retaing the right to feconsider your continued position on the

Consultants' Roster, which may influence your opportunity for fusther appointments,

" 20. FINAL DISPOSAL OF DOCUMENTS

',-"’ : !)/ 5
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SECTION B

REIMBURSEMENT TA

RIFFS FOR TYPING, PRINTING, DUPLICATING WORK AND FORWARDING
CHARGES . o ,

except those which must jn terms of the reje
at rates applicable on the time of the execution of such work. The "Rates for Reimbursabie Exp
time and referred to below, is obtainable on the Department’s Website: Bttpfwww. publicworks. gev.za’ under “Consultants
Guidelines” or from the Departmental Project Manager.-

1. TYPING AND DUPLICATING
y & firm which specialises in this type of work and you shall be

(a) t you cannot undertake the work yoursel, you may have it done b
paid the actual cosls incurred upon submission of statements and receipis which have been endorsed by you confirming that the
tariff is the most economical for the locality concerned,

[{:}] If. you. undertake the work Yourseff, you shail be paid in respect of actual expenses incurred
sheet as set put in Tabie 1 in the "Rates for Reimbursable Expenses”.

subject io the maximum tarifis per Ad

{c} Typing and duplicating expenses shail oniy be refunded in respect of the final copies of the following documents namely formal
reponts, formal soil invesfigation reports, specifications, feasibility reports, bills of quantities, material lists, minutes of site meelings
and Final Accounts. The cost of printed hard covers shall only be paid in respect of documents which will be made available o
the public such as bills of quantities and specifications or where provision of hard covers is specifically approved.

pondence, annexures and covering letters.are deemed to be included in the general fees and hourly rates

() The typing of corres
paid.

2. DRAWING DUPLICATION
ay claim the standard rate as set oyl in Table 2 in the "Rates for Reimbursabie Expenses” er you

{a} For drawing duplication you m
visions as in {b) or (c} below.

may claim according io the pro

(b} If you undertake the dupfication of drawings,
iti i i s iowest of thiee quotations of local firms doin

drawing dupiication, you shall be paid the lowest of thres quolations of local fims doing plan
ations must accompany your account.

{c) If you do nof undertake your own
your locality, it must be mentioned on Your account and the available

printing in your locaiity. Such quot

(d) Should there not be three firms &oing drawing duplication in
quotation(s) must then accompany your account.

3. FORWARDING CHARGES
mwarding of parceis by courier or air freight on specizi reguest by the Depaﬂiment will be

Only the charges in respect of the fo
will not be refunded if the request had been made as a resyil of @ delay caused by you

(a)
refunded, provided that such charges

e
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SECTION C
TRAVELLING AND SUBSISTENCE ARRANGEMENTS AND TARIFFs OF CHARGES

__—____———- et e e
The "._"\'ates for Reimbursable Expenses" as amended from time to time and referred o beiow, is obtainable on the Depariment's
Websijte: bgpmym-v,gubﬁcwoﬁrs. gov.za/ under “Consultanis Guidelines” or from the Deparimenta) Project Manager, These
eXpenses are reimbursable at rates applicablg on the time of the actual execution of the specific service.
1. GENERAL . '

Thereafter approval for each Iourney must pe obtained, ex
office, you may by way of g sj i

Where the destination is siluated less than 100 km from your office

d o hereunder are adjusted from time 1o time, accounts must be calculateg at
expenditure, ’

Where Joumeys ang resultant costs are in the Depantmenr's opinion félated to a Consultant's malperformance or failure, in terms of this
4ppointment, to Properly document or ce-oudinate this work of 1o Manage the Contracl, no claims for such costs will be considered.

2. TRAVELLING TIME

3. TRAVELLING COosTs

Fees for travelling cosis are as set out in Table 3 in the "Rates for Reimbursable Expenses”

Travelling cosig will be refunded for the ful] distance covered per returp trip measured from the office of the fim appoinied.

Compensation for the use of private motor transport will be in accordance with the Government tasif for the rejevant engine swep! volume
bic centimetres) prescribed from time to time and as set put in Table 3 in the ‘Rafes for Reimbursable

(upio a maximum of 3000 cu

Expenses”.

4. HIRED VEHICLES
s made of hired vehitles, the most EConomical sized vehicle available is fg be
ted to the cost of a hi ed

red car not exceeding a capagj -
nmental Project Manager,

In cases where yse
prier approva) in writing must be oblained from the Depa

Nevertheless e restric;
four track, minibus to accommodate more pecpie),

5. SUBSISTENCE ALLOWANCE

yd
(version, r{/zuw-

|
|
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WCs .

IWe, the Undersigneq, being
limited liability known g

y holds professional indemnily insurance Cover, from an approved Insurer, guly registered -
with the Finance Services Beard, of npt less than R1.5 million, with the firgt amount payable npy exceeding 5% of the value of indemnity.
. We further confirm that should the professionat indemnity insuranee be allowed ig lapse at any time or in the event of the entity not

hoiding professiona) indemnity insurance at any time, then e, jointly ang saverally, in myfoyr personal capacity, {i) accept herewith fy
ed ] : and (i) hereby indemnify, ang undertake to

liability for the dus futflment of a)y obiigations in respect of the above-mention
Ceedings, liabiliy, tlaims, damages, costs and expenses in relation to and

keep indemnifie, the Bepartment in respect of all actions, pro
arising out of the agreement and/or from the aforesaid firm's irtentional ane/or negligent acts, errors and/or omissions in its perfomance

on thisy appointmeni.

ha_aneby confirm that the above-mentioneg entit

bove, beyond the Finai Approug) Ceriificaie/Fing Delivery Certificate

ertake 1o keep the Bepartmeni indernnified, as indicated g
ars afler the issye of such applicabie Certificate,

IWe ung,

by the Depariment (whichever jg applicable) for a bericd of ten ¢ 10) ve
IMWe renounce the benefii of the. exceptionis non causa debfti non fiumeratae pecuniae and excussionjs or any other exceptions which
may be legally raised against the t_anforceabifily of this inden'_mfﬁcation. :

/ CAPACITY

; / NAME

/ SIGIYT)JRE 7

(]

" DELETE WHICH IS NOT APPLICABLE



"NIA™ if this appointment s for one firm only}

ny o attommodation arrangements, insurance of the division of
i 1Sorij foi in the same discipline,

mpany the letters of aoee tance of the g ginlment by gl the fimns
Is on behaf of the firms in

ructions, cofrespondence Ig and paymen
One member of the epresentative firm'g

The Tepresentative fim shafl be entitleq to a fee of not Exceeding ten percept {10%) of ihe totay Tee for services lendered by ihe
firms. (This is therefore ot an additiong) fee.) The Perceritage musi pe mutually agreed by the firms, The apportionment of the
fee to senviges is as stated in the tariff of fees,
5. Each paﬁner/di;ectorimember of the fims in assoqja!ionfconsomumfteam of consultanis/joint venture in the same discipline vt
for the dye execulion of the appointment.

feintly ang severally, be helg responsiple

7. Any diminution of staff or change in the Capacity of a fj
firm for the Femaining stageqs) of the Work,

14

) &
)( - >
( (version”] 8/2nno.ndh
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SECTION X1

1. SERVICES REQUIRED

The foilowing architectural services are required:

Should the project site be located on dolomite sub-strata and/or
manual: "Appropriate Development g

Department's
Supp!ementary Senvices, where required, will be g¢ defined by the Department. The Department wiji to its sole discretion decige on what
Constitutes Supp]emeniary Serviceg interms of this appoiniment

Consultant Quantity Surveyor not being appointeg for this project, it is required of the ConsulfantArchitect to implement
and monitor the Affirmative Procurernent Policy (APP). . .

appointed as {type here "Principat Ag for the stages mentioned above ay the remuneration stated

You are hereby ent” or "Consultant")
in Section X2,

letter of invitation,
e, for the pPurposes of tﬁis appoiniment, defined as follows:

~The varioys stages of stangdarg Senvices for which ¥oU are responsibie ar
STAGE 1: Agpraisal' and definition of the .QJ’D["ECI {in respect of construction fnew Projects), addition, adaptation, a!térations,
upgrading and refurbishment only})

i i ient" i 3 iefing with Particular regard tp site information, Planning apd é!aiutury

Report, in collaboration witk the Professipna) Team, on

Programme for the project. ) .
STAGE 1A- Appraisal and definition of the project (in respect of repairs ang renovations, Frehabilitation ang restoration projects
only} - .
Receive ang appraise the client’s requirementsfbrieﬁng. inspect the building(s) aceording to the brief and submit, after co-operation with

N5 Report” on: - :

the Professionaf'l’eam, a concise ‘Repairs ang Renovatig

(a} the extent of defects/damages;

(b) Proposed methods of remedy;

{c) preliminary estimaie (of cost) of proposed
programme of execution (time schedule).

emedies;

STAGE 2- Concept design and skeich plans (in respect of tonstruction (new Projecis), addition, adaptation, ajtg,
Wpgrading ang refurbishment only) {not applicable to repairs ang renovations, rehabilitation and restoration Projects)

- 5 [ 7
T AL tversion 1€/2000_g
% : -




" Call for tenders and/or negotiate the building contract

Advised by Consuttants, j any appointed, prepare g design indicating space provision, planning refationships, standards of materig)
intended to be usad and standards ang suitability of Services, in sufficien; detall to enable the design to be approved by the dient. A
Agent for the Department the Consuttani will ensiire compliance to/with all applicable legisiative prescripts ang incorporate same in the
design concept. Obtlain the relevani statutory authorities comment on the Proposed concept design, evatuate same and include in final

sksich plans,
of the project as designed, the estimated cost, budget, time schedule, statutory requirements and space

Advise the client on the feasibility

and cost norms certification.
STAGE 3: Design develogment and Qreliminag' working drawings (in respect of construction {new projects), addition,
adaptation, alterations, upgrading and refurbishment only) :

i ings, sufficient for Consulianis and specialists to pro i

After approval of the design, Pbrepare 1:100 scale prelimina
their Planning and 1o Co-oroinate ajl work and serviges.

UTs you have to Supply, in terms of the g
hours required o produce these “ag built"-drawings.

STAGE 4: Technicai documentation fapplicable to aj) projects}
:
ation and other technical documents Necessary for the execution of the project, Co-ordinate,
d cos norms

Department desmns the estimate of ho

Finalise ful working drawings, specific
throughout the work of all Consultants and monitor Progress in accordance with the agreed time schedule. Certify space an
applicable.

as described earlier under the heading "Space and Cost Norms” i

STAGE 5: Contract administration and inspection (applicable to ol projects)
where requireq.

Advise the client regarding the award of the building contract — (and sub-coniract(s)) and the completion of contract documents.

Administer the building contract and inspect the works,

Scrutinise the Contractor's and subconiraclor's shop drawings,

Provide the client with “as buil
it will alse be expecled of you to perform the dutles as describeg in
specifically include the administration of the building contract and

imes as will ensure that the Works are being executed jp

nclude the cerlification of the acceptance of materialg and
i vor, the issue of Architects instruclions/site

Noiwiihstanding the services ¢
the "Manual for Private Architects” (PW 147), Your duties shall

inspection of ihe Works during construction in 5Uch a way and at such t
accordance with the buiiding contract documents. Your duties will alsy |

workmanship for the issue of cenific

- "Manual for Private Architects” (Pw 147)
"Specification af Materials and Methods to be used”
- "Appropriate Developme mite; Guideline for Consultants (PW 344)

- "Hardware Sampie List" _ _
- "Guide for Architects Concerning Drainags, Water Supply and Siormi Water Drainag

fFeA;sinn W2009-12
e




(1

- "Drainage Details”
Guideline for Architects Conceming fees fo; an extended Contract Period,

the Certifing Procuremenl' instrucﬂ'on and ﬂ)é Site Clearance ce-rﬁﬁcate;

- the Centified Accommodaﬁon Requiremenis

- the approved Environmenig) Impact Assessment (EIA) iF avai!able/appﬁcabfe;

- the form 1o pe completed for Pojice Stations and other Security Services {Z204);
six copies of the Monthjy Progress Report (PRMDT4/2}.

quentiaf application pf standard prg formas (PRM-forms) thal you must COmply with in the
irect pro formas, as amended from fime to time, ang cbtainahlg

You will pe advised an the purpose of and se,
execufion of the Project. The ONusS is on yoy 1o obiain ang utilise the ¢

Om the Departmental Project Manager.

4. IMMEDIATE ACTION REQUIRE
CONCEPT DESIGN AnD SKETCH PLANS

D PRIOR TO PREPARA-TION OF
RT

provided with g complet ' YOU are requireq 1o discuss it wi the. Depantmenta; Froject
Manager and, if found the form in accordance with Paragraph A 132 of the "Manual for Private

Architects” (Pl 147).
42 Discuss the Project with the Executive officer of the locai
building re i iiding i

421  negotiaje With their execytive offi

422 incomorate the locat ayt

4.3 Due cognisance must be taken of gj) Acts governing the Depanment and yourselves prier te (ang where applicable during and
fy, not comprehensive) i given in sub-section 4 of

after) the Preparation of documentation, A generaf fist of Acls {exampies g
Section A of this letter of invitation,

0 negotiate the reguired modification, that you

find essential in terms of your bried, with the locai authority, you
epartment for further consideration yny negotiation.

4.4 1 you are unabie 1
 Mmust refer the Mmatter o the

After taking the actions as gey out aboye, report in writing to the Deparimentaf Project Manager,

4.5

20 [ - h _ p
[ . N ,
K/ f/ (version ISJQ-(J(}E:(ﬁJ

y



i d ruli Lthis i i ‘ i itectural Profess fon Act, 200p {Act No.

iti i cepted by the De artment. The tarifr of fees at Present approvey and
Department i mentioneq In sub-saction 3 below,

0N under this appointrnent wiif be on g {type either "percentage basis” or "time bagis but not both). {in the even ofa

Bets of work gn the projegt in order to Substantiate accounts shoyyy you be

Remunesatj
fime basis appointment yo are required 1o keep time sh

Tequtired to oo sg at any time.)

main water Supply, major wat,
main electrica! Supply cables external to the building(s);
ly planis, irrespective whether these gre

1.2
.1.3 Municipal conngctipy fees; .
4 er reﬁculatr‘on, feservoirs ang purification plants external to the building(s);
5
rating plants ang uninterrupteq Power supp)

€. electrical transformers, high-tension gear, gene
external or interng) to the buifding(s):

Main collector and outfgj) Sewers and Sewage dispoggaf planis external ip the buiiding(s);
1]

and incinerator equipment;

during Stage 1A or 2-
221 slectrical, water, Sewage, sleam, f

222 air—condmonihg and ventilation systems;

223 lifts ang escaiators;

224  firg detection, security systems ang sprinkler Sysiems;
hot wajer generaling equipment €.0. geysers, calorifiers and sofar heaters:

225
228  byjtin refrigeration facilities ang Mmontuary cabinets.
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3123

32

3.3
34

35
36
37

38

39

310
311
3.1z

- The “cost of the works” or the “project cost® in respect of this lette
mmission less ite 3

Clause 1.2, “building contract”

; ! r _ 7 of invitation shall mean the total cost of ay the buildings in the
Project/complex included in the Architect’s co not regarded as an integral part of the project, or design of the
WOrks - refer tp paragraph 2 above for exclusions.

The foi!awing provisions shal} apply to Escalation (Contract Price Adjustment Provisions or other), where the
Part of the "cost of the WOrks” or “project cost™

$ame s regarded ag

gotiated price, or if ng tender js accepled, the
or

estimated cost of the project at current market prices, as determined
in-the evest of ng Quantity S i ] i i by the Architeci: provided that the
fee so caiculated shalf not be subject to subsequent adjustment as g consequence of inflation or deflation, byt additional work or
changes in the original documentation after commencemeni of construction shall be charged for at the relevant Percentage fee
based on costs prevailing at the time when the work is done or changes are made of 6n a time basis, wh icheveris refevant to the
circumstances, ’

above.
of the

In the event of all professional services defined up fo stage 4 ppt having been completed prior o the commencement
Works, a percentage completion statys shall ba agreed between the D the Architect and fees on the balance of the
professional senvi f

d accepled by the Deparnment
prepared by the Quantity Suiveyor (subject to
warded, the amoutnt of the lowest tender will jorm the basis

ender amount js unreasonable.

- @ssigned 1o them in Clayse 1.2, or as amended in the letter of in vitation®,

Clause 1.1 s amended {o read *
Clause 1.2, the definition for “alteration” js amended: exclude the words “which are deajt with under supplementay services” from

the definition for “alteration”,
shall refer 1o any contract preséribed by the Naticnat Department of Public:VWorks.

Clause 1.2, “shent” shall refer 1o the National Deparntment of Public Works.

Clause 1.2, “Inspection”, s amended: delete the word “generally” from the words " that the work is Proceeding generally

according to the requirernents of the buitding contract ...~ ‘ )

Ciause 2.1 is amended: the basis for femuneration of a firm shall be as se! out in 211, 2.1.2 ang 213 subject to the
ause 10.1 and 10.2, and subject o any other alternative

amendments made by the Nationat Depantment of Public Works to Ct
requirement of this letler of invitation. -

Clause 2.2 js replaced by sub-section Y of Section A of this letter of invitation.

Clause 2.3 is replaceg by sub-seciion 2 of Section X2 of this letier of invitation.

Clause 3 is replaced by sub-section 2 of Section X1 of this letter of invitation.

d; the following services are included in the Standard Services for this project and will not pe subject 1o

Clause 4 js amende
additional fees: )

(a) normal site survey including taking. of levels;
fations with the executive officer of the local authority, i

[{=)} discussions and negotiatio

{c) quallity conirol and guality assurance; .
{d) services as Principal Agent throughout this appointment with ;Pq]j’jl/mfreme to the co-
matters;

progiess, guality and financial I
22 (i .
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.

3.13

314
3.15
3.16
397
318
3.19
3.20
3.21
3.22
.23

324
325

326
3.27
3.28

3.29
3.30

wes .

95 with good therma characteristics ang sufficient natyra fight an,

energy conservation through the design of byidin
ventilation;
ge for the Project j.e. fiame, number and n

graphical work associated with any signa
according to the reguirements of the Nationat Building Regulations ang NOSA:

(g) Puipose made #tems of architectural natyre that wili form pait of the building coniract; )
femunerated for under the 259, additionaj fee). Site
Archi

{h} inspections angd SUIveys of existing buildings {(which shail he deemed
survey wiil thus fomm part of the standard seivices provideg by the rchitect, except in the event of the receipt of 5
th the work), in cases of extensive/ intricate survey, requesting thay

Properly motivated submission {prior to commencing wi
rd services of fermuneration. Sje survey wilf only pe a Suppilementary Senvice

site suivey not form part of the standa
specifically where this Hlem has been refereq 1o the Deparimentas Project Manager ang 5 written confimation has been
received by the Arehitect from the Depanmenta Project Manager indicating that it is g supplementary service, which myst

occur before any work jg undertaken in that regard:
repairs, Fenovations, adaptation, alterations, Upgrading and refurbishment. The 25% additionai feq - only when regardeg
as applicabie by the Deparnment for work to existing — shaj] femunerate consultants for any additional services which gre
as a result of repairs, rengvations, adaptation, alteratio i i nt;

G} restorations (builldings of heritage vaiye oni

(e)
olice boards as well as safely signe

{i)

(k) befere undertak;

remuneration therefor and
0 any sminor work which the Architect may undentake in the event of the insoivency or liquidation of a confractor — which
ent's interests in terns of the buiiding contract — shail be deemeqd part of the
j rehitect in terms of the

may bs Recessary to protect the Departm

standard Services, and pan of the normay

Clause 4,110 jg excluded: where the Seivices of the Architecy are utilised in temms of landscapin

where 3 landscape Archilect js nNot appointed for ihs purpose, and the Architect specificall Is) and thig becomes part of the
Value of the Works, it shap be regarded as a standarg sarvice, with standarg remuneration.

Clause 4.1.12 Is replaced by item 3.12 {g) above.

Clause 4.2 15 feplaced by itern 3.1z {h} above.
Clause 4.7 25 excluded: refer tp Section X1 of this letter of Invitation, ‘Definitions of Standarg Services”.

Clause 423 replaced by jtem 3,12 {i) abovea.
Clause 4.2 4 js feplaced by flem 3,12 (i} above.

Clause 4.2 5 is feplaced by item 3.12 (k) ébove.
Clause 4.3 3- the Depariment will, at fis sole discretion, decide what constitufes extended and/or detailed inspeciion of the works,

Clause 4355 replaced by e 3.12 (¢} above.

Clause 4.36 is feplaced by ftem 3,12 {l) above.
Clause 4.3.7 is amended: this Clause shall only be applicable where the Architect is specifically appointed i wiilting in regard 1o
Services concerning disputes or litigation.

Clause 457 excluded,

Clause 5.1:1 i émended: 1he last part of Clause 5.1 1 shall reag *_ calculated according to Clause 10, 1, 8% amendeg’,

nder a partial service 'om‘y, the fee, subject 1o Clause 522
th Slages executed in accordance with the fetter

nded to read: ‘Where the firm ig appointed to re
in this regard

Clause 521 is ame, :
shall be caiculated according to Clause 10.1, as amended, adjusted for the work
ofin Vitation, unless otherwise agreed in writing before any work is undertaken
Clause 5,31 s amended to read: *. according to Clayse 10.1, as amended™

Fee determined interms of 101, as amended, for the total

cost of the Works, less a;""‘_;_
£ A

Clause 5314 ig amended {o read: *Ft = ! .

items not regarded as an integral part of the project or design of the works, as listeq under sup-s Ction 2 of Section o

of this letter of invitation”, ang adjusted as indicateq in item 3.1 above. ; rd }-
23 ( ARy ) b
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3.31

332

333

3.34
335

3.36

3.37

.38

3.39

2.40

341

3.42

3.43

344
345
3.46
3.47
3.48

3.49

3.50

3.51

3.52

“terms of the provisions of the bu

wes ...,

Clause 5.3.1.4 ig amended 1o read: "Vr = Vajye of repeated units in terms of 5.3.1.3, excluding the first unit, of each group of
repefitions.
use and revision of previousﬁ; prepared documentation for repetitions shalf be on

Clause 5.3.2.1s excluded. Remuneration for re-
exceed 15% of the fotal Architect’s fee in fespect of prototypes and repeats of

a time basis. The hourly basis amount shali not
designs.

Xxcluded; refer {o sub-section 17 COPYRIGHT of Section A of this letter of invitation. Copyright of all
documents prepared by the Architect is, in terms of the letter of invitation, vested in the Deparment, any stipulation in the Boarg

Notice that Is io the contrary is therefore excluded fiom this appointment,
- according 1o Clause 10.1, as amended”,

g contract shail oceur only under the preseriptions a5
lculation as described in the

Clause 5.3.2.3 s amended to read: .

ged. The fee adjustment for an extended buildin
ction 5 of Section X2 (hereunder} and the prescriptions and method of ca
on of fees for an extended contract period.

Clause 5.5 is excly
described in sub-se

Guideline for Architects for the calculati
e the Architect is specifically

Clause 56.1 is extivded. The fee for any supplementary services shall only be considered whe

appointed ip_writing for the said supplementary service, and shail be femunerated on a time base according to sub-sedion 4 of

Section X2 of this letier of invitation, or on any other basis, either/any of which must be aoreed io in writing_and confirmed by the
eparimerit, before any work is undertaken in this reaqard. : ’

D
ction 6 of this Section X2 of this letter of invitation which describes

Clause 56.2 is excluded. Refer 1o the tabie in sub-se
when an additional fee i payabie and at what percentage this additional fee wijl be payable.

Clause 5.6.4 ig excluded; the remuneration for site staff shall be calcylated according fo the approved depanmental method, Note
in writing, before being utiised. If site staff s reguired over

that site staff must be applied for and approved
and above normal inspection, such site staff must be applied for,
Clause 5.6.5 js amended to read: “... shall be Negotiated between the partiss and any agreement commitied to writing, before
any work is undertaken in this regard. The Department, af its sole discretion, will decide what constilutes extraordinary contract
provisions inciuging Multiprocurement. * :

Clause 5656 is excludeﬂ; interest on outstanding accounts shall be calculated as referred to in Section A of this leiter of
invitation. .
For fulfilling the duties and responsibilities as the Department's agent, appointed in terms of Section 4 [5) of the Construction
Regulations, 2003 (published in Government Gazelte No. 25207 of 18 July 2003) as promulgated under the Occupational Heajth
and Safety Act, 1953 {Act 85 of 1983}, you will be remunerated a fee equal to 6% of your iofal fees for the project {excluding
disbursements). : '

Clause 5.7 ig exciuded; fees on deferment andfor terminafion of employment shall be femunerated as per the main text of this

letter of invitation,
Clause 6 is excluded; termination of engagement shall be handled as perthe main text of this letter of invitation.
Clause 7 is excluded: in the &vent of damage 1o or destruction of the Works, refer 1o the main text of this leter of invitation.

Clause 8.1 is excluded: time basis fees shall be as per sub-section 4 of this Section X2 of this letter of invitation,

Clause 8.2 is excluded.
Clause 83 s excluded; the remuneration shall be as stipulated in sub-section 4 (i) of this Section X2 where the
Architect/Principat Agerit is specifically appointed in witing as arbitrator, mediator or expert witness.

in Sections B

Clause 9 js excluded; the reimbursement for and nature of disbursements to be reimbursed for shali be as set oyt
and C of this letter of invitation.

Clause 10.2 s excluded; time basis fees shall be as per sub-section 4 of this Section X2 of this letter of invitation_

g and monitering the Affirmnative Procurerment Poiicy (APP)!térgeled
port back on the performance of the Contractor in

nd monitor and re
the totai caiculated Architect’s fes, increased by 3

When the Archite;t is specifically appointed for implementin
[. The fee shall be

procurement in respect of this project, he shall implement a
ilding contract in this respec

per cent.




.. cent imit shall be remuner,

WCS ... .

4. TIME BASIS FEES :
The scale of fees on a time-basis, on which Value Added Tax is excluded, shall be at the following rates per hour, rounded off to the
nearest rand. (see Table 8 of “Rales for Reimbursaple Expenses” for the actual amounts caleulated in accardance with the principles lsid
down below):

100,00 of the total annual remuneration package aitached ig the lowest notch of a ievel' 13

{n principals: 18,75 cents for esch R
Salary range (Director) in the Public Service;

(i} registered professional Personnel: 17 5 cents for each R160,00 of the fota) anbual remuneration; Package aitached 1o the Jowest
notch of a leve! 12 salary range (Deputy Director second leg) in the Public Service; .

{iii) safaried professional and technical personnet: 16,5 cents for each R100,00 of his/her gross annual remuneration; provided that

this hourly rate shaif not exceed 18,5 cents for each R100,00 of the tota! annual remuneration package altached to the jowest

notch of a level 11 salary range (Deputy Director first leg) in the Public Servige.
{i, (i) and {iiy above shall be deemed to inciude overheads and charges in respect of time expended

erefore, not be chargeabls separately.

Hourly rates caiculated in terms of
by clerical personnel which shall, th
pals in lerms of (i) above On & project shail be

xpended by pringi
expended by principals in excess of the 5 per

Unless otherwise specifically agreed in wriling, remuneration for the time e
limited 1o 5 per cent of the total time expended for time basis fess on the project. Any time

ated al the raies determined in (i) or (iii} above,

wark is of such a nature that personnel as described in paragraph (iij)
at that level and not at the rates described in paragraphs (i} and (i}

above are capable of performing

No’hzvithstanding the above, where
above, irrespedtive of who in fact

such work, it shall be remunerated
executed the work.

Gross annual remuneration in (jij
salary; income benefit, as determined from time to time

use of a motor vehicle by the employer; employer's contribution tg pension/provident fund, medicay ald and group life assurance
Premiums; Compensation Fund and U ibutions, Metropolitan Councl levies and any other statutory contributions
or levies; all other costs and benefits ag per conditions of appointment but excluding any share of profit and payment for overtime,

UAL CONSTRUCTION PERIOD

5.1 Additional fees in re
be considered if the can pro
Architect's appoiniment and the Conditions of ¢
minimise the occurrence of any delayed completi

spect of professional services, rendered by the Architect beyond the contract
Architect ve that the necessary pre-emplive actions have been taken timeously in ferms of the
ontract, entered into between the Depariment an

on beyond the said contractyal First Delivery date.

82 Shouid the actual time on the construction site, less any extension of the Coniract Period approved for additiona] work, and
less any portion of the actual time on the construction site caysed by professional default on lhe par of the Architect, and
less any portion of the actual ime on the construction site where no professional duties are required from the Architeci,
exceed the initial contractual consiruction period by more than ten percent {10%), then additiona) fees may be charged. Such
additionai fees shall be calculated by multiplying eighty percent {80%) of the fee for stage 5 by the said excess and dividing same
with the initial contractya} consiruction period, : ’
The initial contractusi construction period and the actyal time on the construction site shall be regarded a5 commencing on
the date of Site Handover and ending on the date on which the Firsi Delivery Certificate is issued to the Contractor. Afl time
periods shall be calculated in calendgar days without deduction of buiiders’ holidays.

accordance with the provisions jn 5.1 1o 5.3 supra, time basis tees in addition thereto

53

5.4 Where addilional fees have been claimed in

shail not be considered.
f words in the Contract between the Department ang the Coﬁ!ractbr or

55 Notwithstanding any possibie different meaning of .simila
: any other section of this letter, the following words or series of words in paragraphs 5.1 to 5.3 supra will mean:
5.5.1 ‘inftiat contraciual construction period” will mean the period from the date of handing over of the site io the conlractual date of
First Delivery; } o A ) o
will mean the period from the date of handing over of the sile to the Contractor to the

582 ‘“actual time on the construction Site"
will mean that period of the actyal time on the

actual date of First Delivery; .

553 ‘actual time on the construction site caused by professional defaul’ )

consiruction site for which the Architect can be held accountable by virtue of his neglect for not timeously having taken the

nNecessary pre-emptive actions, in terms of the Architect's appoiniment and the Conditions of Contract, entered intg between the

Depariment and the Contractor, to prevent or rinirnise the oeourrence of any delayed compietion beyond the contractual First
Delivery date:

5.5.4  “any portion of the actual time on the consiruction Site where nic professicnal duties are reguired” will Mean that pericd of

time di.lring which, for various Teasons dictated by specific tircumstances, no work is being_ executed by the, or any, Contractor

and diring which the Architect does not have to render the regular and/or significant professional services, required under normal

onjractor's estale, will be re

circumstances,
(The pericd of no aclivity on site as a result of the liquidation of the C
vay be redognised in respect of wor ,Performe

reasons” referred 10 above. Additional time basis fees will howey s . ‘
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such work is directly associated with, and required for, soliciting the sesvices of another Confractor or Contractors, necessary for

completing the Works. }
ND THE CORRESPONDING FEE CALCULAT!ON METHOD

ey

6. CATEGORIES OF PROJECT TYPES A
APPLICABLE FOR ARCHITECTS '

J P_rojéct type and deﬁnf‘tion . ’ Stage ! P?;'::et 20:;2::::. fﬂ)es , Additfpna! fee
Construction {new projecis 1 5% : N/A NiA
Building, assemble, establish fabrication of 2 15% N/A
new buildings, structures, instaliations, 3 15%

i 4 40%
5 25% 100%
Addition 1 5%
Build-on, additienal, enlargefextend existing 2 15%
accommodation, add on (increase). 3 15%
4 40% -
5 25% 100%
Repairs and Rencvgtions
Observable and recognizable damage,
deterioration, broken (doors, locks, hinges,
taps, efe.), worn, torn, disrepair, 85%
Rehabilitation
Repair, reconstruct, renew, rehabilitate —
existing structures, buildings. "
85%
Restoration {heritage)
Repalr, reconstruct, renew, rehabilitate —
heritage buildings (historical) structures, - ]
objects (specialist knewledge of materials and 8 5%
methods).
Adaplation 1
Change of function, use, application. 2
3
4
- 5 25% 100%
Abterations 1 5%
Change, modify, adjust facility (same use), 2 . 15%
i 3 15%
4 40%
5 25% 100%
Upgrading 1 5% ’
To improve, better guality, higher requirements 2 15%
{colour schemes, materials, etc), 3
4
I’ 5 100%
Refurbishment 1
Renew, revamp, redecorate, refit, recondition 2
not because of any detericration or damage 3
(prestigious). 4
5 ' 100%

Installation
Fitting, placing, positioning, equipping (plant,

machinery, appliances, etc).

Sinking

Drill a holg and equib to withdraw subsurface
water.

Suppiiers Connection ) B
) pplier e.g. electricity, NIA - N/A

Linking up with a main su
waler, sewerage, ete, (suppliers payment),
service provider.

LNoie: 1 See paragraph 3 TARIFF OF

’

1

12

FEES, of this Section X2 of this letter of Invitation 2s regards Escalation (CPAP), et

2 Hourly rates will apply when decided/instructedfrequested by the Department,

(vusion 18/2009-02)
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Date: 27 August 2009

Our Ref. PBN/0S/09/A3

i BH

The Project Manager
Department of Public Works - Durban Regional Office

P.0. Bag x54315
DURBAN
4001

(By Fax: 031 337 9020}

Dear Mr sam Mahadeo

RE: DURBAN PROJECT A: INSTALLATION OF SECURITY AND RELATED SERVICES:
WCS047455 - ACCEPTANCE OF APPOINTMENT

We thank you for the appointment and herepy eXpress our appointment for architectyra)
services in respect of the above project. '

The tax clearance Certificate and oy professionaj indemnity insurance is in order.

) hope you find_‘the above in order.

Yours faithfully

e T ey

rton, 321




- Table 2: Gi

Recovery

(inclusive of VAT
and professional

Claim Area of Construction fees) Motivation for recovery

Varied of S — No aé
1 B.1 Tunnels with an exit and three [ifts R21 180 245.00 19¢ SCOpe of works — ot a security
requirerment
SAPS and.SANDF residential staff Varied scope of works — not a securi
2 B.2 ! R11 963 924.00 pe sourity
houses and faundry facility requirement
Varied s of works — nota s i
3 B.3 Visitors lounge R3 827 954.00 5 . 70Pe GTwa o1 @ security
requirement
Varied scope of works — not a secur
4 B4 Basement Parking R4 971 995.00 . P ity
requirement
Varied scope of works — not a securt
5 B.S VIP parking and fire pool R3 964 238.00 ) P fty
requirement -
. Varied scope of works — not a securs
6 BS | Relocation of households R10 622 616.00 Pe ofworks —nota security
requirement
Varied scope of works — not a secur
7 B7 | Roads R4 454 454.00 peofw rty
requirement
Air conditioning in Private ‘~ Varied scape of works — not a securi
8 B 9 R4 049 129.00 °C Seop iy
Residences requirement
X , Varied scope of works — not a security
9 B.g Landscaping to high security area R3 371 550.00 .
requiremnent

Total

R68 506 156.00

“Claime | |
10 c SAPS Guard houses R488 520.72 Over design on scope of works
1 c.2 Contral room | R2 505 764.08 Over design on scope of works
12 c3 Clinic R787 809.31 Over design on scope of works
13 C4 Sewer works R1 624 894.23 Over design on scope of works
14 c5 SAPS and SANDF resicllentiaf stai R2 353 854.37 Over design on scope of works
houses and laundry Taciiity
15 Cé Crew Pavilion R448 584.80 Excessive Payments above market related cost
16 C.7 SAPS Guard houses RE63 063.43 Excessive Payments above market related cost
17 c.8 Clinic R2 307 219.09 Excessive Payments above market related cost
18 C9 fCetr:ll::rete Pilars - inner pefimoter RE615 433.75 Excessive Payments above market related cost

Total ciaim C R11 705 243.78

ClaimD

15 k| Makhanya Fi5 624 541,91 Gverpayment of Foes
20 bz | RaG R6 207 925.68 Overpayment of Fees




21 D.3 Ibhongo R255 681.51 Overpayment of Fees
22 D4 M&C R1407 418.73 Overpayment of Fees
23 D.5 lgoda R88 943.78 Overpayment of Fees
0 [ T 4 0
Claim E oo . AR
24 EA Civil works R54 825 513.00 No detail on what the spend is for is noted
25 E.2 Electrical work R5 347 989.00 No detail on what the spend is for is noted
0 RG0 Go
Claim F R _ - . ‘ _ B . ) _
% TF1 Oulter high security Tercing R1 7182 900.60 Excessive Payments above markai ralaicg cost
27 F.2 Inner high security fericing R82 143.22 Excessive Payments in respect of standing time
o R 4
T'qta_l"Claim

~ | R155324 516.49 .




