HINGSTON'S LAW 

Rights

Welcome to the first of a series of musings from me as I wander through the legal minefield.

I have found over the years that so few people know and understand the basic rules of criminal law and procedure in Scotland, it may be of value if I were to set them out over this series of articles.

Happily we do not live in a police state and we all have rights, but these rights do not exist in a vacuum. We also have duties to our fellow citizens. Rights and duties have to be balanced and sometimes this is more difficult than others.

For example, a pedestrian has the right to cross the road and a driver has the right to drive down the same piece of road. Clearly both cannot exercise their rights at the same time and that is where the balancing duties come in. Either the driver or the pedestrian has to give way and not exercise their rights for a moment.

You have the right to the peaceful enjoyment of your home as does your neighbour to his. Having a party is a normal part of living and enjoying your home. However it may be noisy and disturb your neighbour's right to his peaceful enjoyment. How are these competing rights to be balanced? In exercising your rights, you have a corresponding duty to your neighbour and vice versa. It is a question of both of you being reasonable. A nightly noisy party is unacceptable just as insisting on total silence at all times is also unacceptable. Neither position is reasonable.

So what is reasonable? Perhaps one way to look at it is to ask if you would like that done to you. If you think it would not be reasonable for someone to behave in that way towards you, then why is it reasonable for you to do it to others? However even if you would not object, that itself may not make the activity reasonable as you may simply have peculiar tastes and ideas.

We have to live with each other, respecting the rights of others as well as expecting them to respect ours. Find the balance.

This is the basis of criminal law. Criminal law is rules of behaviour set out by society and change as society changes. It is simply what we as citizens of Scotland want and expect everyone to do. Those who refuse to accept the boundaries set by society are likely to fall foul of the criminal law.

This follows through in our dealings with the police. In general terms, there is no law that requires you to give evidence or help to the police. You commit no crime by not doing so. That is your right. However, if you do not do so, you cannot justifiably complain should others also decline when you are the victim and in need of help. That is where the balancing duty comes in. If everyone insists on exercising their rights to the letter and never moderating their conduct in exercise of their corresponding duties to others, society will simply collapse.

In future articles I shall comment upon what is involved if you are a witness in court, endorsement of licences, totting up, getting a clean licence, disqualification, sufficiency of evidence, your rights on detention or arrest, searches, court appearances as well as anything else that catches my eye.

On a different tack, I hear Crown Office is considering changing the title of Procurators Fiscal as people do not know what the name means. What a load of nonsense. Does a chemist chem or a surgeon surge? Someone has suggested Convictia but given the recent run of cases perhaps that should be Notconvictia.

Note
Hingston's Law is the author's opinion on the law as applied in Scotland only. The law in England or elsewhere may well be different.
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