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BY HAND AND BY E-MAIL 

To:  The Appeals Administrator 

Gauteng Department of Agriculture and Rural Development 

No 56 Eloff Street, Umnotho House, 23rd Floor 

Johannesburg, 200 

E-mail: appeals@gauteng.gov.za  

Ref: GAUT 002/18-19/E2290 

 

BY E-MAIL 

 

And to:  Garyn Rapson 

Webber Wentzel 

  E-mail:  garyn.rapson@webberwentzel.com 

   Paula-Ann.Novotny@webberwentzel.com  

Ref: G Rapson / P Novotny / T Bonga 3030687 

 

Dear Sirs 

 

RESPONDING STATEMENT - IN THE APPEAL IN TERMS OF SECTION 43(2) OF THE NATIONAL ENVIRONMENTAL 

MANAGEMENT ACT 107 OF 1998 READ WITH THE NATIONAL APPEAL REGULATIONS, 2014 AGAINST THE GRANT 

OF AN ENVIRONMENTAL AUTHORISATION FOR THE PROJECT JORDAN MAIZE WET MILL PROJECT IN 

VEREENIGING, GAUTENG 

 

1. INTRODUCTION 

1.1 We act for the Project Jordan Holding Company (Pty) Ltd (our client).  Our client is the Applicant 

for, and holder of, an environmental authorisation for its proposed wet mill plant (the Project) 

issued by Gauteng Department of Agriculture and Rural Development (GDARD) on 

22 February 2019 under reference GAUT002/18-18/E2290 (the EA). 

1.2 Our client instructed us to prepare and submit this Responding Statement to the Appeal 

submitted on 28 March 2019 by Tongaat Hulett Starch (Pty) Ltd (Tongaat Hulett), as represented 

by Webber Wentzel Attorneys (the Appeal).  

1.3 At the outset, we record that Tongaat Hulett presently has an admitted monopolistic dominance 

of the supply of starch, glucose and related products in the South African market.   

1.4 Tongaat Hulett appears to assert that maintenance of this monopolistic position, and opposition 

to a facility that will compete with it in the production of starch, glucose and related products, 

is a valid ground of objection in an Environmental Impact Assessment (EIA) or rather a Basic 

Assessment (BA) process context.   
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1.5 While the Appeal traverses a wide range of issues it raises no grounds, which, from an 

environmental impact or sustainable development perspective are significant or material and 

certainly none that render the Project fatally flawed.  

1.6 In this regard, Tongaat Hulett appointed MSA Consultants and certain specialists to review the 

Basic Assessment Report (BAR) (Annexure G to the Appeal).  

1.7 In response to the respective specialists’ reviews, the Applicant sought technical responses from 

its specialists, addressing the respective specialist reviewer’s comments.   

1.8 Following a review, the Applicant’s specialists’ have all confirmed that these reviews do not 

require the specialists to alter their findings.   

1.9 In this regard: 

1.9.1 We attach SLR’s response, as Annexure RS1, to the MSA “Specialists Consultants to the Mining 

Industry”, Annexure G to the Appeal; 

1.9.2 Tongaat Hulett’s Air Quality Reviewer (uMoya-Nilu) concluded the following from its review, 

save for noting two typographical or minor errors:  

“In summary, a competent team has compiled a comprehensive air quality 

assessment report for the proposed Maize Wet Milling Plant using the appropriate 

information and methodologies. In the opinion of this reviewer the assessment 

report provides information to the regulatory authority in a clear and logical 

manner to enable informed decisions. 

Comments and response report 

The responses to the comments concerning air quality and the air quality 

assessment reports are deemed to be appropriate” 

As such, in considering these comments, Airshed Planning Professionals for the 

Applicant confirmed in a letter dated 15 April 2019 (attached as Annexure RS2) that 

“the comments are not considered critical nor do they present a material flaw to the 

outcomes of the air quality impact assessment”. 

1.9.3 The Applicant’s Freshwater specialist, Scientific Aquatic Services, addresses the comments 

raised and the inaccurate statements by the MSA Group. We attach a letter from Scientific 

Aquatic Services, dated 17 April 2019, as Annexure RS3 and which provides clarity regarding 

the reviewers comments and points out inaccuracies therein; 

1.9.4 The Applicant’s Surface water specialist, SLR, addresses the comments raised and the 

inaccurate statements by the MSA Group. We attach a letter from this specialist, dated 16 

April 2019, as Annexure RS4; 

1.9.5 WSP Group Africa (Pty) Ltd’s, Response to the Traffic Impact Assessment Comments, dated 

12 April 2019, is attached as Annexure RS5 stating that “…the comments made are not 

considered material to the outcomes of the TIA…”; 
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1.9.6 Airshed Planning Professionals response to the Noise Impact Assessment reviewer’s 

comments (Enviro Acoustic resources) is attached as Annexure RS6. 

1.10 It is significant that Tongaat Hulett puts up no supporting specialist at all to support the 

“economic” criticism which it makes of the Project.  For the reasons outlined in paragraphs 3.1 

to 3.6 and section 4 these submissions should simply be rejected. 1 

1.11 This Responding Statement is submitted to the appeal authority in compliance with Regulation 5 

of the Appeal Regulations, 2014, i.e. within 20 days from the date of receipt of the appeal 

submission. 

1.12 In preparing this response we have focused on thematic responses.  There is much overlap in 

the Appeal and the various supporting documents and we do not traverse each and every 

point made or provide a specific response to each statement.  Each of the Applicant’s 

specialists have considered the comments relevant to their respective specialist reports, and 

have confirmed that the studies undertaken for the BAR were complete and appropriate for 

purposes of the BAR and their findings have not changed based on the comments in the 

Appeal. These responses may not address each and every allegation by Tongaat Hulett. Any 

such a failure is not an admission of any statement made in the Appeal or supporting documents 

and we reserve our client’s right to respond in full at the appropriate time or in the appropriate 

forum. 

1.13 For the reasons we set out below, the Appeal stands to be dismissed, and the decision to issue 

the environmental authorisation and the authorisation itself must be upheld. 

2. TONGAAT HULETT’S REFERENCE TO ITS 8 FEBRUARY 2019 OBJECTION TO THE BAR  

In response to Paragraphs 3.2 and 3.3 of the Appeal: 

2.1 We record that the further objection which Tongaat Hulett submitted against the grant of the 

EA, apparently on 8 February 2019 (the 8 February Further BAR Objection), came to our client’s 

knowledge for the first time when it received the Appeal and the 8 February Further BAR 

Objection was attached as Annexure E to the Appeal.   

2.2 Substantively, the 8 February Further BAR Objection repeats certain of Tongaat Hulett’s 

comments to the BAR on 10 December 2018, save for those we assume Tongaat Hulett 

abandoned based on the Applicant’s responses in its Comments and Response Report 

(Appendix 4.8 to the BAR, January 2019) (the I&AP Comments and Response Report).  

2.3 There is nothing substantially new in its objection that was not considered or responded to by 

the Applicant in the original I&AP Comments and Response Report.   

2.4 Tongaat Hulett’s assertion that in such circumstances there has been a procedural irregularity 

by GDARD taking a decision to grant the EA after the 8 February Further BAR Objection was filed 

is wrong both in law and in fact. 

                                                           
1 Supporting documents are required to be submitted with an Appeal in terms of Regulation 4(2)(b)(ii). The documents 

submitted by the Appellant do not support nor provide for sufficient substantiation of its Appeal grounds. 
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2.5 There is no provision in the EIA Regulations 2 for further objections of this sort and as such there 

was no basis for the decision maker to consider these further objections, which were not 

provided to the Applicant to respond to, at all.   

2.6 The 8 February Further BAR Objection does not contend that there was any additional 

information in the final BAR which Tongaat Hulett did not have an opportunity to consider in the 

I&AP comment process, which it participated in fully.  As such, the matter is clearly 

distinguishable from the 2005 Earthlife case. 3  

2.7 An administrative appeal, as available under section 43 of NEMA, is a wide appeal.  The appeal 

decision maker may consider the merits of the application and appeal and all “new” facts 

which Tongaat Hulett has placed before it. 4  Tongaat Hulett has as a matter of fact again 

placed substantial (and similar) material before the appeal decision maker.  Any procedural 

unfairness which Tongaat Hulett may feel there was before the original decision maker arising 

from a failure to consider its further submissions will be cured by the decision which is taken now 

by the appeal decision maker.  

3. RESPONSE TO APPELLLANTS OVERVIEW OF ITS INTEREST AND GROUNDS OF REVIEW 

Tongaat Hulett’s alleged capacity to meet the domestic demand - response to paragraphs 4.1 to 

4.5 of the Appeal: 

3.1 Tongaat Hulett focuses the section of the Appeal dealing with its “interest” in the Appeal on its 

position as the major producer of starch, glucose and related products in South Africa. In this 

regard it appears to believe that it is entitled as a matter of right or law to maintain its dominant 

position and states that “the Applicant will be entering the domestic market as a competitor to 

the Applicant”. 

3.2 Tongaat Hulett appears to assert that the Applicant’s competition with it in the “domestic” 

market is contrary to the requirement that development be “sustainable”.  In this regard it 

apparently sees the development of a modern, efficient production facility as a “less than zero 

sum gain” which will lead directly to loss of production by Tongaat Hulett at its older established 

facilities.   

3.3 Tongaat Hulett alleges “incompatible market-dynamic forces and demands” but no expert 

including MSA supports this contention.  

                                                           
2 Published under NEMA in Government Notice R982 in Government Gazette 38282 of 4 December 2014. 
3 Earthlife Africa v the Director General: Department of Environmental Affairs 2005 (3) SA 156. In this Earthlife case 

Earthlife sought a review and setting aside of the DEAs decision to grant an environmental authorization in favour of 

Eskom’s demonstration nuclear plant, the pebble bed modular reactor.  The main ground of review was that Earthlife 

was not afforded an opportunity to comment on the final EIA. 
4 Earthlife Africa Johannesburg v Minister of Environmental Affairs and others, [2017] 2 All SA 519 (GP) at para 107 “The 

appeal under section 43 of NEMA is a wide appeal involving a determination de novo where the decision in question 

is subjected to reconsideration, if necessary on new or additional facts, with the body exercising the appeal power free 

to substitute its own decision for the decision under appeal” with reference to Kham and Others v Electoral Commission 

and Another 2016 (2) SA 338 (CC) at para 4. 
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3.3.1 This contention is asserted by Webber Wentzel in broad sweeping statements that allege 

Tongaat Hulett will suffer displacement and that the Project will have a “severe” impact on 

its existing facilities. These allegations are not supported by factual and or quantifiable data.   

3.3.2 They are also not supported by common sense.  

3.3.3 Tongaat Hulett makes no effort to analyse the existing market for glucose, maize starch and 

related products in South Africa, the region or globally.  Tongaat Hulett states that it serves 

the needs of the local market but does not give information on where else it exports its 

products to. Information in the public domain shows that Tongaat Hulett itself is not limited to 

a domestic market and approximately 14.9% of its 2018 revenue was apparently generated 

from products sold into the export market.5   

3.3.4 Conversely, the Mercury study undertaken by the Applicant indicated that a significant 

amount of maize starch is currently being imported into South Africa from Mozambique.  

Globally maize starch is a multi-billion dollar global industry.  In this regard we attach a letter 

from Mercury Consultants who undertook the economic assessment for purposes of the BAR, 

as Annexure RS7. 

3.3.5 The Applicant has repeatedly asserted that it will not only target local consumption but could 

produce for regional or international export.  In this regard the Applicant repeatedly advised 

in the I&AP Comments and Response Report that: 

“The Project sponsors include players with an interest in both the local and 

international markets. The proposed Project does not limit itself to the local 

market.”6  

As such, the Applicant is clearly not limiting the marketing reach of the products which it will 

produce.  It has the ability and opportunity to service both a local and an export market.   

3.3.6 Even the South African market for these products is not finite and the ready availability of 

starch, glucose and related products may well cause the development of additional 

downstream industrial processing facilities which utilise these products as raw materials. 

3.3.7 Lastly, long term investment decisions need to take into account the age of the Tongaat 

Hulett facilities and the fact that these may stop production at a point, as such, diversification 

of the domestic market assists, rather than inhibits, sustainable development. 

3.3.7.1 Tongaat Hulett has experienced a significant drop in its share price, particularly in the last 

year.  Its drop in value has been associated with the likes of Steinhoff and EOH: 

“Given the recent significant drop in the value of companies such as 

Steinhoff, EOH, Aspen and Tongaat Hulett, weighing their risk has become 

more important than chasing potential returns from discounted stocks…” 

                                                           
5 http://www.tongaat.com/wp-content/uploads/2018/11/Tongaat-Hulett-Interim-Presentation-12_Nov_2018-Final.pdf  

at page 49. 
6 I&AP Comments and Response Report, Appendix 4.8 to the BAR, at pages xiv, xxvi, xxvii, lxiii. 
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3.3.7.2 We attach the article in the Business Day, of 11 April 2019, highlighting Tongaat Hulett’s 

share price loss, see Annexure RS8.  This is a real concern to Tongaat Hulett’s off takers 

and the Project sponsors, who are required, as a matter of their own integrity and 

accountability to actively seek solutions and alternatives to source supply of the products 

currently produced by Tongaat Hulett.   In this regard it is trite that a director of a company 

is required to exercise his / her powers and perform his / her functions in the best interest 

or the company 7 and can be held liable under the Companies Act, 2008 for breach of 

a fiduciary duty owed to the company. 8 The Project sponsors (and its directors) are thus 

required to ensure their own security of supply and the integrity of their business.  

3.3.8 These facts do not support Tongaat Hulett’s efforts to assert a “less than zero sum gain” in 

maize starch production and consumption in South Africa through the introduction of further 

local production facilities and it is disingenuous for Tongaat Hulett to try and assert that there 

is a finite market for starch, glucose and related products produced in South Africa which is 

defined only by the size of the existing South African market.  It is simply not possible to agree 

with Tongaat Hulett’s assertion that the principles of sustainable development require that 

new facilities are stopped simply because they compete with existing facilities.   

3.4 Tongaat Hulett’s base factual assumption which is the foundation of all of its assertions regarding 

the economic aspects of its Appeal is thus fundamentally flawed. 

3.5 Tongaat Hulett’s reliance on the Fuel Retailers 9 case is also misplaced. That case is factually 

distinguishable from the facts at hand.  Furthermore, in the 12 years since the Fuel Retailers case 

was decided the legislative framework and environmental impact assessment requirements 

have substantially developed.  The principles underscoring the concept of broader economic 

sustainability or “need and desirability” are now considered by environmental authorities as part 

of the requirements in the EIA Regulations.  These requirements were not clear at the time of the 

Fuel Retailers case.  

3.5.1 The Fuel Retailers case considered “the proliferation of [fuel] filling stations in close proximity 

to one another”.10 The fact that Tongaat Hulett is a major producer of starch, glucose and 

related products in South Africa, that it asserts market dominance and does not want 

competition to enter the market, does not give rise to similar “proliferation” of these industrial 

facilities, and certainly not within proximity to existing facilities as contemplated in Fuel 

Retailers. 

3.5.2 Tongaat Hulett’s facilities were constructed prior to the current environmental legislation and 

requirements. Thus from an environmental and socio economic perspective the Applicant’s 

new plant, to be constructed with new technology and in compliance with current legal 

requirements, will be far more environmentally, and socio-economically sustainable.  From its 

                                                           
7 Section 76(3)(b) of the Companies Act, 2008. 
8 Section 77(2)(a) of the Companies Act, 2008. 
9 Fuel Retailers Association of Southern Africa v Director-General Environmental Management, Department of 

Agriculture, Conservation and Environment, Mpumalanga Province and Others 2007 (10) BCLR 1059 (CC). 
10 Fuel Retailers case, paragraphs 16, 17, 72, 74. 
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website, it is clear that Tongaat Hulett’s respective facilities / Mills were constructed some 

time ago: 

3.5.2.1 Bellville, in the Western Cape “Established in 1949, the Bellville mill is strategically positioned 

to conveniently supply our customers in and around the Western Cape. Characterised by 

its size, it is the smallest of all of our mills with a grind capacity of 250 tons of maize a day”. 11 

3.5.2.2 Germiston, Gauteng – “Our Germiston mill is the oldest of all of the mills, established in 

1919. Advancing in leaps and bounds over the years our Germiston mill now competes 

comfortably with the most sophisticated starch and glucose manufacturers of the world. 

Germiston mill has an installed grind capacity of 1000 tons per day”. 12 

3.5.2.3 Meyerton “Established in 1967 our Meyerton mill is the only mill that manufactures value-

added starches such as pharmaceutical and other modified starches. With a grind 

capacity of 300 tons of maize a day our Meyerton mill is designed to accommodate 

shorter product runs and more product lines due to the specialized nature of its products”. 

3.5.2.4 the website states that its Kliprivier Mill is the newest of its mills, but does not provide any 

date or indication of an EA for this mill.  On publicly available information it seems that the 

Kliprivier Mill received a number of complaints in 2014 regarding odour emanating from 

its Mill.13  

3.5.3 In Fuel Retailers it is stressed, that the objective of applying broader sustainability principles to 

environmental assessment is not to stamp out competition (which is in fact what Tongaat 

Hulett admits it is attempting to do) and that NEMA, the Constitution (etc.) does not protect 

existing developments at the expense of future developments: 

“[78] What must be stressed here is that the objective of considering the impact of 

a proposed development on existing ones [in the context of fuel filling stations of 

which there are many] is not to stamp out competition; it is to ensure the economic, 

social and environmental sustainability of all developments, both proposed and 

existing ones. Environmental concerns do not commence and end once the 

proposed development is approved. It is a continuing concern… 

[79] There are two points that must be stressed here. First, the Constitution, ECA and 

NEMA do not protect the existing developments at the expense of future 

developments. What section 24 requires, and what NEMA gives effect to, is that 

socio-economic development must be justifiable in the light of the need to protect 

the environment. The Constitution and environmental legislation introduce a new 

criterion for considering future developments. Pure economic factors are no longer 

decisive. The need for development must now be determined by its impact on the 

environment, sustainable development and social and economic interests. The 

duty of environmental authorities is to integrate these factors into decision-making 

and make decisions that are informed by these considerations. This process 

                                                           
11 http://www.tongaathulettstarch.co.za/mills-bellville.asp 
12 http://www.tongaathulettstarch.co.za/mills-germiston.asp 
13 https://cer.org.za/wp-content/uploads/2015/08/Tongaat-Hulett-Response.pdf 
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requires a decision-maker to consider the impact of the proposed development 

on the environment and socio-economic conditions.” (emphasis added) 

3.5.4 Fuel Retailers was decided prior to the specific inclusion of “need and desirability” 

requirements specifically set out in the EIA Regulations or the Guideline on need and 

desirability in terms of the EIA Regulations, published in GN 891 on 20 October 2014 (the Need 

and Desirability Guideline) which was published pursuant to this case.  

3.5.5 The relevant socio-economic considerations were considered in the Economic Assessment 

Report appended to the BAR for the proposed maize wet mill plant prepared by Mercury 

Financial Consultants, (Appendix 11 to the BAR) and these impacts and considerations were 

before the decision maker.  This is distinguishable from the Fuel Retailers case (and Tongaat 

Hulett’s references thereto) as these considerations were not at all considered by the 

decision maker in Fuel Retailers, however, it now forms part of the regulatory framework and 

requirements applicable to an EIA / BAR process. 

3.5.6 As mentioned in paragraph 3.3.4 and 3.5.5 above, we attach a letter from Mercury 

Consultants in this regard, as Annexure RS7. 

3.6 Tongaat Hulett has conjured up an unsupported hypothetical scenario of the socio-economic 

impacts of the Project on Tongaat Hulett’s existing aging facilities and the alleged 

‘displacement’ of such facilities. In fact, the Applicant is justified in its endeavour to build a 

potentially competing plant, including, in summary, for the following reasons: 

3.6.1.1 It is the Applicant and particularly its sponsors’ commercial prerogative, and justly so, to 

consider alternative locally manufactured options for the supply of starch products, 

particularly where Tongaat Hulett is the only major producer in South Africa.  

3.6.1.2 Tongaat Hulett’s facilities are old and the company has experienced considerable 

uncertainty in the past couple of years that validly raise concerns regarding the 

sustainability of the company. 

3.6.1.3 The commencement period provided for in the EA allows for a medium term investment 

strategy and decision by the Applicant and sponsors.  Much can change (including from 

a socio-economic or market demand perspective) in the course of the 10 years allowed 

for construction to commence. Tongaat Hulett’s “displacement” argument is flawed in 

that it seems to only consider the possible impacts on its manufacturing should a local 

competitor enter the current domestic market today.  

3.6.1.4 Creating competition in a market where there is one monopolistic dominant supplier is 

ultimately for the benefit of the economy and may well create a more competitive 

market and further investment in downstream manufacturing activity. 

3.6.1.5 The Applicant’s Project is designed with current technology and to meet present day 

legal requirements, whereas Tongaat Hulett’s facilities are dated and it is doubtful that 

they could compete with the level of environmental compliance of the Applicant’s 

Project. 
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3.6.1.6 Tongaat Hulett thus comes to an incorrect conclusion that the Project will achieve a “less 

than” zero sum gain (i.e. that our client will gain to the expense / loss of Tongaat Hulett). 

Alleged negative environmental impacts - response to paragraphs 4.6 to 4.8 of the Appeal: 

3.7 These aspects are addressed in more detail below. However, in summary: 

3.7.1 It is denied that there are negative environmental impacts associated with “the disruption of 

existing operations”, especially with regard to the bulk supply of municipal water and the 

management of waste water: 

3.7.1.1 GDARD considered the bulk service aspects. As provided in the I&AP Comments and 

Response Report, the bulk services have been considered in specialist engineering reports 

as part of the Town Planning process for the rezoning of the property. In addition to what 

was provided for in the BAR, the bulk supply aspects were thoroughly considered by the 

Applicant and the Project could proceed on the basis of available services. This is 

confirmed in the letter from Urban Dynamics, the Town Planner (Annexure RA9). 

3.7.1.2 The Applicant will treat its effluent to potable water standards, does not envisage effluent 

discharge based on the capacity to reuse the treated water in its system, thereby 

conserving water resulting in a lower demand for municipal supplied water. 

3.7.1.3 In any event, obtaining water for the Project is a supply issue which has been considered 

by specialists as part of the town planning and rezoning process. Water and electricity 

supply is specifically legislated and is a contractual matter at an industrial supply level.  

The supply of water to industrial users can never outweigh supply for domestic use and 

serving the basic water needs of residents of a municipal area. Existing industrial users will 

have contractual remedies to enforce in the event of municipal or supplier no-

performance.  There are commercial risks related to water and electricity supply which 

affect any business operating in South Africa which requires the consideration of 

alternative sources of supply.  Tongaat Hulett’s assertions in this regard are risks which have 

been assessed, but this cannot be a fatal flaws to the Project suitable arrangements have 

been made by the Project and agreed by the municipality and other service providers 

and any number of alternatives could be implemented to secure supply of these 

‘services’. 

3.7.1.4 It is denied that the area where the Project is located is earmarked for an incompatible 

development.  As indicated in the Final BAR and  I&AP Comments and Response Report,14 

Urban Dynamics (the Project’s Town Planner) indicated in the town planning processes, 

the Gauteng Province Environmental management Framework, (the GPEMF)15 identifies 

the site as Zone 1, where urban and infill development is promoted. The location of the 

proposed development is directly adjacent to an existing industrial facility. While at a 

national level the Environmental Framework promotes infill and urban development in the 

Project site, the Emfuleni SDF specifically designates urban development of these sites for 

industrial use. The proposed development therefore complies and is aligned with the 

                                                           
14 I&AP Comments and Response Report, page xi and BAR page 2-3. 
15 Published under Government Notice 164 in Government Gazette 41473 on 2 March 2018. 
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necessary spatial planning policies. This is confirmed in the letter from Urban Dynamics, 

which we attach as Annexure RA9. 

3.7.1.5 As stated, the Applicant will treat its wastewater to potable water standards for reuse in 

the process, thereby conserving water and reducing its water needs for the Project. It is 

denied that the applicant will use inferior wastewater treatment technology. 

3.7.1.6 As set out above, the Applicant’s Project is based on current cutting edge technology 

which would, considering the age of Tongaat Hulett’s facilities, at a level of common 

sense produce better environmental outcomes than the technology utilised by Tongaat 

Hulett and is likely to surpass its environmental compliance performance. 

3.7.1.7 The Applicant maintains that all relevant impacts have been thoroughly considered 

including in the decision to grant the EA and there is no basis upon which the decision 

could be set aside. 

4. RESPONSE TO 1ST APPEAL GROUND – alleged incompatible market dynamic forces and demands 

Tongaat Hulett as major supplier - response to paragraph 5.1 of the Appeal: 

4.1 As mentioned above, Tongaat Hulett is a dominant and monopoly supplier to the local market. 

Introducing competition would in fact be beneficial to the local market. 

4.2 The Applicant responded, in its I&AP Comments and Response Report, to similar contentions by 

Tongaat Hulett.  Tongaat Hulett ignores the repeated clarification that the Project is not intended 

to only supply to the local market but could also produce for export purposes and to service 

international markets. This is repeated a number of times in the I&AP Comments and Response 

Report: 

“The Project sponsors include players with an interest in both the local and 

international markets. The proposed Project does not limit itself to the local 

market.” (Emphasis added) 

See pages 14, 23, 24, 26, 27 and 63 of the I&AP Comments and Response Report at 

Appendix 4.8 to the Final BAR. 

4.3 From a competition law perspective there is evidence that Tongaat Hulett is seeking to 

improperly exploit the EA regulatory framework as a means to frustrate, deter, or block the entry 

of a potential competitor, which is a species of abuse by a dominant firm.  We say this for the 

following reasons: 

4.3.1 Tongaat Hulett is a dominant supplier (if not, a de facto monopolist) of maize derived starch 

products in South Africa, with a market share that is estimated to be well in excess of the 

thresholds for the presumption of dominance provided in terms of the Competition Act, 89 of 

1998 (the Competition Act).  There are no other significant local or regional suppliers of maize 

derived starch products with which Tongaat Hulett competes.  

4.3.2 Tongaat Hulett’s contention that the implementation of the Project will lead to a 

“displacement” of its existing capacity causing various adverse economic and social 
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outcomes, is denied. This appears to be no more than a concern that its dominant position 

will be contested by a new entrant.  The argument that Tongaat Hulett will be displaced is 

factually flawed as it fails to consider a number of relevant factors, including those we outline 

in paragraph 3.6 above.  

4.3.3 One cannot simply discount the range of positive outcomes associated with the Project 

against what Tongaat Hulett unilaterally (and within a vacuum) deems its impact would be.   

4.3.4 Tongaat Hulett operates in a predominantly uncontested market and the entry of a potential 

competitor poses a threat to Tongaat Hulett’s dominant position, and will more likely increase 

competition and the effective use of market capacity.  In this regard, it is appropriate to note 

that competition and/or the introduction of a new entrant is more likely to have the 

consequence that overall market capacity is more effectively utilised in the interests of 

consumers – as opposed to the current circumstances where a single firm is the dominant 

supplier and has no incentive, in the ordinary course, to utilise capacity effectively.  There is 

no reason to suggest that the introduction of a new entrant will disrupt the extent to which 

local requirements will be met, because more than one source of supply generally enhances 

security of supply and the competition occasioned thereby will more likely have the 

consequence that supply occurs in a fashion that is consumer welfare enhancing.   

4.3.5 While regulatory processes such as those included as part of the EA contemplate and 

provide for submissions from interested parties to ensure that the regulatory authority has the 

benefit of a wide and balanced range of inputs, it is apparent that the incentive of not 

having a competitor is what motivates Tongaat Hulett’s opposition.   

4.3.6 A general and well-accepted principle of competition law is that investment in enhanced 

capacity, particularly where such investment facilitates the entry of a competitor, is pro-

competitive and ultimately, consumer welfare enhancing.  In particular, entry into industries 

dominated by one, or a few firms, is expected to spark competitive interactions and be 

disruptive of existing dynamics so as to produce price (or other) benefits to customers 

operating downstream, as well as to consumers.  The economic and pro-competitive 

outcomes associated with added competition in respect of maize derived starch products is 

necessary for economic and / or consumer welfare. 

4.3.7 As such, the Appeal presents a species of abusive conduct by a dominant firm aimed at 

frustrating, deterring or blocking the entry of a potential competitor.  Tongaat Hulett’s 

incentives in this regard are reflected in its submissions through its acknowledgement that the 

Applicant will enter the domestic market as a competitor to it.  As the incumbent, dominant 

(if not monopoly) supplier in the market, Tongaat Hulett is incentivised to re-inforce barriers to 

entry (including regulatory consents) to either frustrate a new entrant’s efforts to enter, or 

deter entry altogether.  Furthermore, Tongaat Hulett position as the current major supplier of 

maize derived starch to project sponsors such as AB InBev creates incentives for Tongaat 

Hulett to exploit the regulatory framework to leverage its commercial negotiating position in 

relation to its pricing for the supply of products to project sponsors such as AB InBev.  Either or 

both these rationales underlie Tongaat Hulett’s submissions. Its opposition of the Project is an 

entirely self-serving attempt to defend its dominance. 
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4.3.8 Recent developments in competition cases in the context of intellectual property law rights 

in the pharmaceutical industry provide a convincing basis for the investigation and 

prosecution of so-called “regulatory abuses” by dominant firms. 16   In the cases, competition 

regulators found the practice of “product hopping” constituted anti-competitive and 

improper conduct by a dominant firm aimed at maintaining and extending its monopoly 

position.  Questions of “regulatory abuse” and the competition laws applicable thereto may 

well correlate with Tongaat Hulett’s use of this regulatory appeal process to inhibit the 

introduction of competition to the market that may impact its incumbency.    

4.3.9 Tongaat Hulett has no legal right to exclusivity in the market or a monopoly. At best, Tongaat 

Hulett alludes to an economic right given that it has the capacity to meet existing local 

demand, and that entry under the Project would disrupt the status quo.   

4.3.10 Tongaat Hulett’s submission that the net economic impact of the Project will be less than zero 

because the new facility is expected to displace its existing capacity is incorrect and based 

on flawed reasoning.  These assertions fail to account for the positive economic impact 

anticipated to arise from new entry and competitive interaction in the market following the 

Project, including the potential multiplier effects that the introduction of contestation 

upstream will have throughout the downstream value chain.  These positive competition 

outcomes are in addition to the direct economic impacts that investment in the 

development of the plant, and consequent positive impacts on demand for inputs including 

skills / labour and maize.  Tongaat Hulett’s assessment also fails to take account of the 

potential positive economic impact arising from the export market that the Applicant has 

indicated it is likely pursue.  

4.3.11 Tongaat Hulett’s argument that the Applicant’s submissions lack clarity and context insofar 

as the Applicant contends that the Project will contribute towards meeting the conditions 

attaching to the Competition Tribunal’s approval of the merger between one of the project 

sponsors AB InBev and SABMiller plc (Conditions) are denied.  The merger review process did 

not identify a theory of harm, or seek to prohibit investment by AB InBev in its supply chain.  In 

fact, the Conditions specifically record (at paragraph 2.6) AB InBev’s long term commitment 

to its investment in the South African economy and the advancement of the well-being of 

South Africa.  Furthermore, the Conditions at 2.71 record AB InBev’s commitment to the 

maximisation of local inputs used in the production of its products to deepen the 

industrialisation of South Africa, to create opportunities for BEE investors, and to help create 

employment.    

4.3.12 The proposed investment in the supply of inputs through the Project provides the most 

compelling demonstration of the project sponsors’ commitment to procure locally, including 

as reflected in the abovementioned Conditions.  

                                                           
16 We refer principally to the AstraZeneca and Actavis cases prosecuted in the European Union and the USA: 

AstraZeneca v Commission European Court of Justice Case No. C-457/10 P; New York v. Actavis, Plc, Case No. 14-cv-

7473, (S.D.N.Y. Dec. 11, 2014); New York v. Actavis Plc, Case No. 14-cv-7473, slip op. (2d Cir. May 22, 2015).   
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4.4 The BAR clearly illustrates that the Project is socially, environmentally and economically 

sustainable, all relevant factors have been thoroughly considered and the decision to grant the 

EA has taken into account the interests, needs and values of all interested and affected parties. 

5. RESPONSE TO 2ND APPEAL GROUND – alleged insufficient motivation for the need and desirability of 

the Project 

Alleged over-emphasis on development policy - response to paragraph 5.2.1 to 5.2.2 of the Appeal: 

5.1 Tongaat Hulett’s contention that the Applicants BAR “placed an overemphasised focus on the 

developmental policy and spatial planning frameworks at the national, regional and local 

levels” is misplaced and misleading. 

5.1.1 The Need and Desirability Guideline:  

5.1.1.1 Provides the over-arching framework for considering the need and desirability of 

development and it refers to the number of national policies and priorities within which 

context a Project must be considered; 

5.1.1.2 Notes that at a Project level (as part of a BA process), the need and desirability of the 

Project should take into consideration the content of regional and local plans, frameworks 

and strategies. This is what the Project’s BAR considers and it is not an “over emphasis”; 

5.1.1.3 Is not intended to guide the assessment of the detailed feasibility of a Project but instead 

to consider the development of the Project in relation to ecological sustainable 

development and the use of natural resources while promoting justifiable economic and 

social development;  

5.1.1.4 Informed the basis of the Applicants need and desirability assessment, which is included 

in Chapter 5 of the BAR.  

5.1.2 The alleged additional requirements Tongaat Hulett appears to impose on the BA process, 

and which it alleges the Applicant failed to consider, are neither required in terms of the EIA 

Regulations nor the Need and Desirability Guideline.  

5.1.3 The requirements Tongaat Hulett seeks to have imposed are entirely self-serving, to protect 

its dominant market position and none provide any basis for the EA to be set aside. 

5.2 The Applicant assessed the need and desirability of the Project within the context of the 

legislative framework, including as follows (which are based on the contentions Tongaat Hulett 

raised previously): 

5.2.1 In addition to the alignment with spatial and planning frameworks, the Applicant indicated 

that the need of the Project is to establish alternative suppliers in the market to create 

competitive price tension, increase black ownership and minimise security of supply risks. This 

was stated in its I&AP Comments and Response Report (at page xxiii) as well as page 5-7 of 

the BAR. 
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5.2.2 AB InBev which is one of the Project sponsors and potential off takers will honour its public 

interest commitments associated with the merger conditions imposed by the competition 

authorities to (i) create sustainable new and convert existing industrialised suppliers to Black 

Ownership, (ii) stimulate new and existing suppliers. The competition processes are 

themselves public proceedings. This was stated in its I&AP Comments and Response Report 

(at page xxiii) as well as pages 5-3 and 5-4 of the BAR. 

5.2.3 This is also confirmed from a town-planning perspective in the letter from Urban Dynamics 

(Annexure RA9). 

5.3 Tongaat Hulett’s reference to “practical, feasible and market implications” of the Project having 

been ignored is denied. As we have set out above, Tongaat Hulett does not back these 

contentions up with any expert or specialist support.  These contentions are flawed in that they 

do not take into account fundamental issues regarding: 

5.3.1 Its own financial difficulties and the Applicant’s sponsors’ need to ensure their own security 

of supply.  This is not only an immediate concern but a consideration for the long term 

sustainability of supply and operations; 

5.3.2 The Project timeline does not necessarily see the immediate introduction of a competitor in 

the current market (local or international) as the Project still has to be constructed; 

5.3.3 Tongaat Hulett is focussed on its own existence only and not the benefits of the Project to 

society at large. Tongaat Hulett’s assumptions of the impact of the Project on its operations 

and alleged “displacement” (which is denied) is incorrect and misplaced. 

5.3.4 Tongaat Hulett has ignored the repeated statements by the Applicant that it intends to serve 

both local and international markets. Tongaat Hulett’s basis of its arguments are superficial 

and unsupported by the facts. 

5.4 Tongaat Hulett alleges that the above contentions are not in the Final BAR. Although not 

necessarily included verbatim, the inclusions in Chapter 5 and the Economic Assessment Report 

clearly contemplate the Applicant’s response in the I&AP Comments and Response Report 

(referred to in paragraph 5.2.1. above): 

“Corporate investors, in partnership with Black Owned partners, intend to develop 

and operate a majority (>51%) Black Owned maize wet mill plant which will 

produce approximately 1 710 tonnes of glucose, with additional capacity to 

produce various forms of starch. This will be the first majority Black-Owned maize 

wet mill plant in Africa. The facility will contribute toward the corporate investors’ 

interests and commitments of facilitating new economic opportunities for local 

black industrial suppliers in their supply chains.” (See page 1 of the Economic 

Assessment Report). 

5.4.1 It is a logical consequence that establishing alternative suppliers in the market, to create 

competitive price tension, and establishing a new facility for supply would minimise security 

of supply concerns. 
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5.4.2 Tongaat Hulett’s questions in paragraph 5.2.2 of the Appeal have all been addressed.  In any 

event, the answers to these questions are not “vital information that is missing” (as Tongaat 

Hulett alleges and which the Applicant denies).  It is neither information required as part of a 

BAR process, nor information Tongaat Hulett is entitled to. In any event, summary responses 

appear below: 

“How will the Applicant establish alternative suppliers in the market and create “competitive 

price tension?” 

5.4.2.1 The introduction of a new Project will add competition to the market. As stated in 

paragraph 4.3.6 above, it is a general and well-accepted principle of competition law 

that investment in enhanced capacity, particularly where such investment facilitates the 

entry of a competitor, is pro-competitive and ultimately, consumer welfare enhancing.   

5.4.2.2 In particular, entry into industries dominated by one, or a few firms, is expected to spark 

competitive interactions and be disruptive of existing dynamics so as to produce price (or 

other) benefits to customers operating downstream, as well as to consumers.   

“How will the Applicant fundamentally increase black ownership, when the BEE partner has 

not even been identified yet or been subject to public / procurement scrutiny by I&APs and 

community members themselves seeking to benefit from partnership opportunities” 

5.4.2.3 The Project is backed by sponsors including major (and known) sponsors. The commitment 

to introduce a BEE partner as a 51% shareholder is publically made and will be taken 

forward once there is a clearly identifiable Project with authorisations in place for which 

a sensible investment case can be made and a partner procured.   

5.4.2.4 That being said, we are instructed that a number of BEE investors have shown interest in 

the project. The next step in the process is to choose a BEE partner for the purpose of 

establishing the 51% black ownership. 

5.4.2.5 As a matter of law, these are commercial arrangements and the shareholding of the 

Project company including its potential BEE shareholders are not subject to assessment 

under NEMA or the EIA regulations.  There is no basis in law to suggest a potential 

shareholder, whether a BEE shareholder or not, should be subject to public scrutiny as part 

of a BA process. 

“What supply risks exist in the market and how will the Project minimise these?” 

5.4.2.6 As stated in paragraph 3.3.7.1 above, Tongaat Hulett’s financial performance is a 

legitimate business risk and concern for off takers, who are entirely justified in seeking 

alternatives to source supply of the products currently produced by Tongaat Hulett.  

Tongaat Hulett also operates aging infrastructure which will potentially struggle to meet 

more stringent modern environmental impact, sustainability and efficiency standards. 

5.4.2.7 It is the Applicant and its sponsors’ commercial prerogative, and justly so, to consider 

alternative options for its supply of glucose and starch products, particularly where 

Tongaat Hulett is the only major producer in South Africa. The Project is one such 
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alternative to minimise the risk of no supply due to the age of Tongaat Hulett’s plant and 

its potential financial demise. 

Alignment with NEMA principles - response to paragraph 5.2.3 to 5.2.28 of the Appeal: 

5.5 The Applicant stands by its assessment of the socio-economic factors in its BAR and Economic 

Assessment Report. These are in compliance with the legislative framework and requirements, 

and any additional requirements Tongaat Hulett alleges are applicable are incorrect in law and 

it is denied that these should have formed part of the BAR or Economic Assessment Report. 

5.6 Tongaat Hulett’s contentions in this regard are entirely self-serving and aimed at preventing new 

entrants into the market which could compete with it. 

5.7 As the Applicant previously communicated (I&AP Comments and Response Report, page xxiii) 

detailed feasibility assessment falls outside of the scope of an EIA process. A feasibility 

assessment is an analysis used in measuring the ability and likelihood to complete a Project 

successfully including all relevant factors and importantly the detailed economic prospects of 

the Project.  This is information which cannot be shared with a competitor. 

5.8 Tongaat Hulett is a direct competitor to the Project and the monopoly supplier to the local 

market. Information that relates to a developer’s competitive strategy is confidential information 

and therefore not for the public consumption and also may not be shared with a competitor in 

the regulated competition context. This is also not information which is necessary for the decision 

maker in an EA context. The information provided both publically and to the decision maker was 

comprehensive and met legal requirements. 

5.9 The economic specialist study completed for a BAR is not meant to be a business plan / feasibility 

assessment of the Project outlining the viability of the proposed development. An economic 

impact assessment examines the effect of the development on the economy in a specified 

area.  The relevant socio-economic considerations were considered in the Economic 

Assessment Report for the proposed maize wet mill plant prepared by Mercury Financial 

Consultants, (Appendix 11 to the BAR). The findings of the assessment were positive for net 

economic growth, job creation and transformation.  

5.10 This is confirmed in the letter from Mercury Consultants dated 15 April 2019 (Annexure RS7). 

5.11 It is denied that the Project will result in a zero sum gain, or “less than” zero sum gain for the same 

reasons set out above, including at paragraphs 3.1 to 3.6, and section 4 and above.  

5.12 All pertinent information, including relating to the need and desirability of the Project, was 

placed before GDARD prior to its decision to grant the EA. 

6. RESPONSE TO 3RD APPEAL GROUND – alleged absence of material information 

In response to paragraph 5.3 of the Appeal: 

6.1 Tongaat Hulett alleges that it is entitled in an EIA context to corporate shareholding information 

of the Applicant and its BEE partner, which it is not entitled to as a matter of law. 
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6.2 It is entirely unclear why Tongaat Hulett believes it is entitled to this information or that it is relevant 

for purposes of the grant of an EA under NEMA. 

6.3 There is no obligation in law to provide this information, it is not material information required in 

terms of NEMA or the EIA Regulations and it is not information GDARD is empowered / called on 

to consider and assess in the grant of an EA. 

6.4 It is not within the mandate of GDARD to assess how the Project aims or intends to meet any BEE 

commitments which may have been made outside of the environmental decision making 

context, nor what the full extent of the conditions are that have been imposed on project 

sponsors or off takers such as AB InBev or committed to in other regulatory context.  In any event, 

the latter does not restrict AB InBev’s participation as one of the sponsors or off takers of the 

Project as set out in paragraph 4.3.11 above. 

6.5 It is not only a matter of the information not being disclosed to a competitor (i.e. because it is 

protected by law, as Tongaat Hulett alleges in paragraph 5.3.4), but this information is not 

required as a matter of law nor is it material to the grant of an EA. In addition, it may be protected 

as confidential information, but that is a secondary argument in favour of the Applicant. 

6.6 This is not an omission of material information, as it is not information required for the BA process. 

Tongaat Hulett makes sweeping statements in this regard without referring to requirements in 

law that are actually applicable. The Regulations Tongaat Hulett footnotes do not relate at all 

the appeal ground it raises.17 This argument is entirely self-serving and reflects a further attempt 

to conjure up appeal grounds, where none exist in fact or in law. 

6.7 The Applicant and/or the EAP have placed before all I&APs and the decision maker all material 

information which it is required to, including in compliance with Regulation 13(1)(f) of the EIA 

Regulations. In the circumstances GDARD rightfully granted the EA.   

7. RESPONSE TO 4th APPEAL GROUND – alleged inadequate assessment of pollution, environmental 

impacts and environmental degradation 

In response to paragraph 5.4.3 to 5.5.4 of the Appeal: 

7.1 It is denied that Tongaat Hulett identified various impacts and consequences which had not 

been addressed or sought to be mitigated against, or that the Final BAR either failed to address 

these concerns at all or responded with contradicting information. 

7.2 The Final BAR adequately assesses pollution, environmental impacts or environmental 

degradation likely to be caused, including measures to be taken to prevent, control, abate or 

mitigate any risks of pollution, substantially detrimental environmental impacts or environmental 

degradation. 

                                                           
17 The Appellant refers to Appendix 1 to the EIA Regulations, specifically para 3(1) and paras 3(1)(h)(iv) and (vii), which 

is entirely irrelevant to the point raised. 
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7.3 As a result of the BAR process, a number of additional measures were identified and which the 

Project will implement, in order to further reduce its environmental impact. These are discussed 

below. 

7.4 Effluent treatment and management:  

7.4.1 Tongaat Hulett’s assertions in this regard are factually and legally incorrect. 

7.4.2 It is correct that concerns were raised with the initial plans for the treatment and discharge 

of effluent (both domestic sewage and industrial wastewater) in the Draft BAR. These were 

not solely raised by Tongaat Hulett, as they were identified by the EAP in the Draft BAR. The 

Applicant thus undertook further consideration of the treatment possibilities.  This 

demonstrates that the BAR process was an effective one which lead to an improvement in 

the environmental outcomes initially proposed for the Project. 

7.4.3 Thereafter it was unequivocally stated in the BAR, at pages 4-12, 5-6; 7-7, 8-3 respectively: 

“The effluent would be treated to meet potable water standards. Treated effluent 

would be re-used in the process as far as possible. Treated effluent that cannot be 

used in the process and sludge would be disposed of as waste at a permitted 

landfill site.” (emphasis in BAR) 

“The only waste stream produced by the process is industrial effluent which is 

treated and re-used on-site as far as possible” 

 

“The sewage package plant and waste water treatment plant would be designed 

and operated to achieve effluent qualities compliant with the quality parameters 

for irrigation to land or re-used in the process, respectively. Optimisation of the 

water treatment design has confirmed that the industrial effluent can be treated 

to potable water standards. No effluent would be discharged to a water 

resource.” (emphasis in BAR) 

“Design the industrial effluent treatment plant to meet potable water standards 

and plan to re-use as far as possible in the process. 

 

Design the domestic sewer package plant to meet irrigation discharge limits as per 

the authorization in terms of the National Water Act.” (emphasis in BAR) 

7.4.4 As this is a new Project it is possible for it to be designed to meet these requirements. 

7.4.5 As the BAR explained initial considerations and impacts regarding effluent discharge were 

considered 18 and discussed with the authorities, 19 however, when the Project was 

considered further and all environmental factors were taken into account technical 

consideration was given to alternatives. Ultimately, it was concluded that there would be no 

                                                           
18 BAR, page 7-8,  
19 BAR, pages 2-7, 3-4. 
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discharge of effluent to a water resource by the Project.  This was clearly recorded in the 

BAR.  

7.4.6 Effluent will be treated to potable water standards, reused in the process in order to conserve 

water and decrease the Project’s water supply requirements, within the limits of the 

applicable General Authorisation (GA), treated effluent would be used for irrigation of 

landscaped areas within the plant boundary.20 

7.4.7 No water uses contemplated in section 21 of the National Water Act 36 of 1998 (NWA) are 

triggered, save for irrigation which will only be undertaken within the ambit of a GA.21 

7.4.8 The impacts relating to effluent and waste management have been identified, measured 

and planned to be mitigated and monitored in the Final BAR. In addition to the sections of 

the BAR referenced above, these are also dealt with at a number of different sections / 

pages in the BAR, including at pages 2-4; 4-2; Table 4-3, page 4-7; Table 4-4, page 4-8; page 

4-11; page 4-12; page 7-4; 7-5; 7-6; 7-10; and particularly Table 8-4 “Waste management 

practices for domestic and industrial solid waste”. 

7.4.9 The effluent treatment proposed is well within legal parameters and there is no basis, as is 

alleged, for GDARD to have refused the EA on the basis of the Project’s effluent treatment. 

7.5 Irrigation activities:  

7.5.1 As mentioned above, effluent will be treated to potable standards and will not be 

discharged into the environment, save for irrigation which will only occur at the relevant 

standard / GA requirement applicable at the time. Currently, the effluent will be treated to 

a higher standard than contemplated in the GA for irrigation. 

7.5.2 There is no basis for GDARD to have refused the EA on the basis asserted by Tongaat Hulett 

in this regard. 

7.6 Water use authorisations: 

7.6.1 As a matter of law the Applicant’s activities as described in the BAR do not trigger water uses 

as contemplated under the NWA which would require a water use licence (WUL).  This has 

been confirmed by the EAP and relevant water specialists.  The below water uses are 

therefore not triggered by the Project as alleged by Tongaat Hulett. Tongaat Hulett provides 

no substantiation for its assertions in fact or in law. 

                                                           
20 BAR page 4-11. 
21 As stated on page l of the I&AP Comments and Response Report “The irrigation activity would rely on the existing GA 

which is generally understood to reflect the regulatory scheme that is in place for water uses. It is common practise for 

the replacement of a GA to take some time. Numerous discussions have been held with the Department of Water and 

Sanitation and there has been no indication that the GA would not be replaced. To the extent that the GA is required 

for irrigation but this not in place when the project is initiated, the Applicant has committed to not commence with the 

irrigation activity until such time as a license or replacement GA is in place. At that time the necessary EA application 

would be undertaken if required.” 
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7.6.1.1 Section 21(b) “storing water” – no water will be stored as contemplated under the NWA 

triggering a WUL; 

7.6.1.2 Section 21(e) “engaging in a controlled activity identified as such in section 37 (1)” which 

includes “irrigation of any land with waste or water containing waste generated through 

any industrial activity or by a waterwork”. To the extent that the activity is not covered by 

a GA in future, the applicant will not undertake this activity unless otherwise authorised; 

7.6.1.3 Section 21(f) “discharging waste or water containing waste into a water resource through 

a pipe, canal, sewer, sea outfall or other conduit” – the Project will have no such 

discharges; 

7.6.1.4 Section 21(g) “disposing of waste in a manner which may detrimentally impact on a water 

resource” – the Project will not undertake any such disposal; 

7.6.1.5 Section 21(h) “disposing in any manner of water which contains waste from, or which has 

been heated in, any industrial or power generation process” – the Project does not involve 

or require the disposal of water that contains waste. 

7.6.2 Tongaat Hulett’s argument and assertions in this regard are unsupported by the facts, the 

law and are contrived. 

7.7 Atmospheric emissions: 

Climate change assessment 

7.7.1 There is no express provision in legislation requiring a climate change impact assessment, 

before the grant of an EA.  Section 24O(1)(b) of NEMA requires the competent authority, 

considering an application for an EA, take into account “all relevant factors”.   

7.7.2 At the outset we not that the Vaal Priority Area declaration; 22 its Area Air Quality 

Management Plan and Implementation Regulations were published in 2009 23 and although 

the Project is likely to fall within the category of “small industries”24 for which emission 

reduction interventions are set out, the more recent Small Boiler Declaration 25 would have 

taken this into account in terms of requiring registration of small boilers as controlled emitters.  

Tongaat Hulett’s reference to this declaration based on the “sensitive and specifically 

regulated area” does not support its argument that a climate change impact assessment is 

required. Air Quality aspects have been sufficiently and comprehensively assessed by 

Airshed Planning Professionals. Tongaat Hulett’s own Air Quality specialist confirmed this. 

                                                           
22 “declared in terms of the Air Quality Act, as an area where ambient air quality standards are being, or may be, 

exceeded” http://www.saaqis.org.za/Priority%20Areas.aspx  published as a priority area in Notice No. 365 of 21 April 

2006. 
23 In Government Notice R614 in Government Gazette 32254 of 29 May 2009. 
24 Vaal priority Area AQMP, page 137. 
25 Published under Government Notice 831 in Government Gazette 36973 of 1 November 2013 
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7.7.3 In addition, the facts of the Earthlife/ Thabametsi case 26  are distinguishable as it related to 

a coal-fired power station with greenhouse gas (GHG)G emissions estimated at over 8,2 

million tonnes of CO2 per year and over 246 million tonnes of carbon dioxide over its 

lifetime.27  Whereas, the Project has estimated its direct CO2 emissions at an estimated 

284 000tCO2 annually.  

7.7.4 In the Earthlife/Thabametsi case the court held that such relevant factors include a climate 

change impact assessment and that section 24O(1) of NEMA supports the conclusion that 

climate change impacts of coal fired power stations are relevant factors that must be 

considered before granting EAs.   What constitutes “relevant factors” would depend on the 

circumstances.  

7.7.5 In any event, the Earthlife / Thabametsi matter has not reached finality, as the Minister issued 

an EA after considering the climate change impact assessment for the project. This is likely to 

be subject to further court action, because as a matter of fact the need for coal power 

plants has been identified in the Integrated Resource Plan as a national government policy 

objective.28  The principle of the requirement for a climate change impact assessment has 

thus not been fully tested. 

7.7.6 In the present context the following factors demonstrate that undertaking a climate change 

assessment that has any value for decision making at a project level is difficult if not 

impossible: 

7.7.6.1 DEA does not have specific policies integrating climate change considerations into the 

EA process but has advised that it is developing a policy specifically for coal-fired power 

stations but has no plans to extend this concept to all new developments. National DEA 

indicated to the Applicant that they would not (and their regional offices are unlikely to) 

require such assessments for smaller projects, at this stage, as smaller projects do not have 

a similar large scale impact on climate change.   

7.7.6.2 It is a fact that the proposed coal boiler will produce carbon emissions.  A climate change 

impact assessment will not in any way change that fact and no mitigation measures, 

other than a no-go option could alter this fact. 

7.7.6.3 Climate change is a global and national issue. South Africa has not agreed to any 

international emission reduction target ot timetable.  There are also no South African 

national emissions reduction targets and timetables.  The international framework 

accepts that developing countries such as South Africa may increase current emissions 

as a development enabler. 

7.7.6.4 There is presently no a Climate Change Act (although a Bill has been drafted) and no 

regulatory framework governing the setting and calculation of project based carbon 

                                                           
26 Earthlife Africa Johannesburg v Minister of Environmental Affairs and others [2017] 2 All SA 519 (GP) (also referred to 

as the Earthlife / Thabametsi case) 
27 Earthlife / Thabametsi, para 47. 
28 https://www.polity.org.za/article/coal-opponents-prepare-for-yet-another-court-battle-over-thabametsi-power-

project-2018-02-06/searchString:Thabametsi 
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emissions and budgets.   The Climate Change Bill provides (amongst others) that, bearing 

in mind that this is still a Bill and is still a far way from being enacted: 

7.7.6.4.1 MECs and mayors of municipalities must, in a year of the Bill being enacted, prepare 

climate change needs and response assessments, and only two years thereafter 

implement a climate change response plan; 29   

7.7.6.4.2 the Minister of Environmental Affairs (the Minister) must determine a national GHG 

emissions trajectory for South Africa and GHG emissions thresholds for purposes of 

determining persons that will be allocated a carbon budget.30  

7.7.6.4.3 Without this baseline information having been set, any calculation of a particular 

project on South Africa’s emissions or carbon budget cannot consider the policy 

making context properly and is likely to simply be an “activist” calculation designed to 

incentivise maximum reductions. 

7.7.6.5 There are no legislated or prescribed “impact thresholds” against which a GHG 

assessment of a project can be undertaken and the simple fact that the Project may 

have reporting obligations can not itself be a sufficient trigger for a climate change 

assessment in an EA decision making context.  

7.7.6.6 For these reasons any climate change assessment is conducted in isolation and can do 

little more than calculate the volume of carbon emissions arising from a project, it cannot 

objectively measure whether these are “high” or “low” or “acceptable” or 

unacceptable” as there are no legislated thresholds.  Any thresholds must be set by the 

assessor themselves which is not an objective measure.  

7.7.7 Although the Applicant is satisfied that a climate change impact assessment is not required 

for a project of this nature, it sought to undertake such an assessment for the sake of 

reassuring the appeal authority that all relevant considerations have been taken into 

account.   

7.7.8 We attach this assessment as Annexure RS12.  While we do not challenge the findings of the 

assessment itself which are supportive of the Project and the mitigation measures already 

included in the BAR we point out the following shortcomings with the assessment which arise 

not from the expertise of the assessor but which demonstrate the impossibility of undertaking 

such an assessment in a regulatory vacuum:  

7.7.8.1 Because there is no clear regulatory framework governing climate change impacts, 

assessments and carbon budgets in South Africa, the assessment parameters are based 

on an assessment basis set by the specialist themselves; 31 

7.7.8.2 In particular there is no formal government document which provides South Africa’s 

carbon budget and this has been “guesstimated” by the specialist and that guestimate 

                                                           
29 Section 9 of the Climate Change Bill. 
30 Section 11(1) and 13(1) of the Climate Change Bill, 2018. 
31 See page 2, Executive Summary and page 18 of the Promethium Climate Change Impact Assessment at Annexure 

RS12. 
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is purely based on dividing the international “budget” by SA’s population and does not 

take into account that South Africa is a developing country which is not expected to 

reduce its emissions in the same way as developed countries; 32 

7.7.8.3 The methodology used by the specialist to quantify the “Magnitude” in the assessment 

criteria is based on global and developed country impact approaches.33 This does not 

take into local national country specific obligations and objectives, particularly those 

considered for developing countries such as South Africa, and which have not been set 

7.7.8.4 The materiality thresholds in this report, are created by the specialist. 34  We would submit 

that the thresholds do not provide an adequate basis for decision making in the context 

activities such as the Project.  According to these criteria all similar “agro processing” or 

related manufacturing activities with a “small boiler”, would be considered as “high” 

impact projects.  This  puts them in the same category as major emitters such as coal fired 

power stations whose carbon emissions are many orders of magnitude higher the Project.  

As such, if any industrial facility is a “high” impact emitter considered to be on par with a 

coal fired power station assessment does not aid decision making and rather than putting 

these projects to the expense of expense of doing an assessment, mitigation measures for 

all could simply be legislated.   

7.7.8.5 The manner in which upstream activities undertaken by unrelated and unknown third 

parties (such as the agricultural activities necessary for the maize inputs and the coal 

mining activities) are incorporated into such an assessment does not have any policy 

basis and does not fit into the broader EIA regulatory framework which allows for project 

based mitigation.  This assessment would have to be adapted if this was to be a tool for 

environmental decision making on an individual project basis. 

7.7.8.6 In this regard specialists report confirms that: 

7.7.8.6.1 “… developing countries, such as South Africa, should have an opportunity to allow 

for economic growth at lower decarbonisation rates than developed counterparts;” 

7.7.8.6.2 South Africa’s “…[emissions] trajectory allows room for growth, and related carbon 

emissions, in order to address socio-economic developmental needs within a carbon-

constrained context” 

7.7.8.6.3 “The manufacturing sector is seen as a key contributor to sustainable economic 

growth within the Local Municipality, specifically with regards to the potential for job 

creation” 

                                                           
32 See page 2 18 of the Promethium Climate Change Impact Assessment at Annexure RS12. 
33 See page 2, Executive Summary and page 17 of the Promethium Climate Change Impact Assessment at Annexure 

RS12. 
34 See page 18 of the Promethium Climate Change Impact Assessment at Annexure RS12. 
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7.7.8.6.4 “The greenhouse gas emissions from the proposed Jordan plant, when considered in 

isolation, are unlikely to have any specific significant impact on global climate 

change”35 

7.7.8.6.5 “Although the project is considered to have a “High” impact in terms of climate 

change, this must be contextualised in terms of the local contribution to South Africa’s 

carbon budget as well as South Africa, and the local municipality’s, opportunities for 

economic development. In addition, it is important to consider that the design of the 

Jordan Plant already incorporates a number of best practice elements in terms of 

energy efficiency and emission management to mitigate its impact on climate 

change”. 36 

7.7.9 In any event it is clear particularly from the above statement in this assessment that the 

mitigation measures already included in the BAR adequately capture the mitigation of any 

climate change impacts of the Project. 37 

General - response to paragraph 5.4.6 of the Appeal: 

7.8 As mentioned in paragraph 1.9.1 SLR prepared a response to the MSA letter which we attach as 

Annexure RS1. 

Relocation of the Wise Owl Pre-school – response to paragraph 5.4.6.1 of the Appeal 

7.9 It is denied that the BAR does not adequately address the impact of the relocation of the Wise 

Owl pre-School, for the following reasons: 

7.9.1 The Wise Owl Pre-School’s relocation is not as a consequence of the Project but as a result of 

the fact that the school has long been identified by the municipality, and the school itself, as 

being inappropriately located, without municipal authority and without any security of 

tenure.  In this regard the municipality’s own development plan; 38  confirms the area is 

earmarked for industrial development; 

7.9.2 The land use of the area, as determined by the municipality, is not appropriate for the pre-

school, which occupied an old corner café when the municipality had previously relocated 

residents of an old government village in the area to new accommodation on the East of 

the N1 Highway in Leeuhof Township. We understand that (as confirmed by the Town Planner) 

                                                           
35 See page 29 of the Promethium Climate Change Impact Assessment at Annexure RS12. 
36 See page 4, Executive Summary and page 53 of the Promethium Climate Change Impact Assessment at Annexure 

RS12. 
37 See page 2 and 4, Executive Summary and page 18 of the Promethium Climate Change Impact Assessment at 

Annexure RS12. 
38 The Emfuleni Local Municipality, Final Integrated Development Plan (IDP), 2018/19 available at 

http://www.emfuleni.gov.za/images/docs/idp/201819/idp_201819.pdf provides at page 106 that: 

“Leeuwkuil is situated west of the Vereeniging CBD. It is an established industrial area, which is still largely vacant... 

Leeuwkuil should be reserved for commercial and light industrial uses...”.  The IDP also indicates, in Table 2 on page 106 

the Industrial Land Allocation for the area between 2017 – 2025. 
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has been the municipality’s intention to similarly relocate the school, although this has been 

delayed for many years; 

7.9.3 Many years ago the municipality, the land owner, apparently initially entered into a 6 month 

lease agreement with the school, which was never renewed; 

7.9.4 The building is old and periodically floods from the overflow at the adjacent sewerage pump 

station and is not suitable for a preschool; 

7.9.5 The BAR was undertaken on the specific stated basis that the school would be relocated,39 

in giving effect to the long stated intention of the parties to the land use and the 

municipality’s development plan. Its relocation was not an outcome of the BAR assessment. 

7.9.6 This is confirmed in a letter from Urban Dynamics, dated 15 April 2019, attached as 

Annexure RS9.  

Alleged inconsistencies with the public participation process – response to paragraph 5.4.6.2 of 

the Appeal 

7.10 The comprehensive public participation process was undertaken as set out in Chapter 3 of the 

BAR, the tasks undertaken during the public participation process which is set out in detail in 

table 3-3 on pages 3-6 of the BAR.  Appendix 4 contains proof of the site notices, written notices, 

newspaper advertisements, I&AP engagements, comments and the I&AP database.   Tongaat 

Hulett misconstrues the applicable requirements and fails to refer to the specific wording of the 

requirement it refers to, for example:   

7.10.1 Tongaat Hulett raises that the site notices were not dated. The Public Participation 

Guideline 40 does not require site photographs to be dated and it is unclear what the basis is 

of this assertion. 

7.10.2 Tongaat Hulett also raises that provincial advertisement was required, and copies of the 

notice text was not in all applicable languages. Advertisements were placed in newspapers 

that distribute in the broader area across municipalities.  The Public Participation Guideline 41 

does not require publication in more languages than what I&APs would understand.  The 

Project is in an urban area.  We are advised by SLR (as confirmed in Annexure RS1) that during 

the initial stakeholder identification and engagement meetings, all interactions and 

communications took place in English, notwithstanding the EAP taking an interpreter with. It 

was thus determined, that English was the appropriate language of communication. 

7.11 This is addressed in the letter from SLR attached as Annexure RS1. 

Capacity impact assessments for water and electricity – response to paragraph 5.4.6.3 of the 

Appeal 

                                                           
39 BAR, pages 7-11, 7-13, 7-14. 
40 Published in Notice 807 on 10 October 2012. 
41 Published in Notice 807 on 10 October 2012. 
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7.12 The BAR is not required to contain capacity impact assessments in respect of the water and 

power demands of the Project. As mentioned in paragraph 3.7.1.3, these supply matters which 

are provided for in terms of national legislation, which protects basic supply and are commercial 

issues relevant to the investment case for an industrial project. 42 It ultimately goes to the 

commercial feasibility and risks of the Project and is not a matter which GDARD is required to 

decide upon.  It falls within the functionality of different organs of state.  

Waste Act Norms and Standards – response to paragraph 5.4.6.4 of the Appeal 

7.13 It is denied that the BAR is defective because it references the National Environmental 

Management: Waste Act, 2008 Norms and Standards, but does not reference the registration 

and reporting requirements. These are legal requirements (in addition to many other legal 

requirements that may apply to the Project or our client) and it is not a requirement that the BAR 

repeat each and every legal requirement applicable to the Project. It would have absurd 

consequences if the BAR would have to repeat each and every applicable legal requirement. 

Water use and management specialist reports – response to paragraph 5.4.6.5 of the Appeal 

7.14 It is denied that in respect of the water use and management specialist reports that: 

(i) “the significance of wetlands is downplayed and artificial / man-made wetlands 

are incorrectly excluded from the regulatory ambit of the NWA, with the result that 

they are not assessed or intended to be managed;”  

7.14.1 The allegation above is refuted in the letter from Scientific Aquatic Services, the freshwater 

specialist, in this regard at Annexure RS3. 

(ii) “sample water was obtained from locations at the Project site only on a once-off 

basis and indicated various water quality exceedances which are likely to persist 

once the facility is operational;”  

7.14.2 The allegation above is refuted in the letter from the surface water specialist, in this regard at 

Annexure RS4. 

(iii) “there is no reference at all in either the BAR or the study as to Rand Water's 

resource or infrastructure capacity to support the Proposed Project, which are key 

determinants which must be taken into account in considering any impacts on 

sustainable water supply and the identification of related management and 

mitigation measures, nor is there enough emphasis placed on water conservation 

and water demand management measures;”  

7.14.2.1 The Project will treat water to potable standards and reuse the water. This will conserve 

water and manage demand. The Town Planner, in its letter confirms the availability of 

services, including water. 

(iv) “a discrepancy was noted regarding the industrial effluent treatment technology 

proposed for this facility in the form an anaerobic/aerobic digester and clarifier 

                                                           
42 For example, as protected in sections 3 and 5 of the Water Services Act 108 of 1997. 
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(and it is unlikely that effluent will be treated to the standard required by the local 

authority or the DWS prior to disposal in the municipal wastewater system, as per 

condition 4.2 imposed in the EA); and”  

7.14.2.2 As stated by the Water Engineering Consultant Tongaat Hulett’s view is not referring to the 

solution which is intended for the Project but an inferior wastewater treatment technology 

referring to "an anaerobic/aerobic digester and clarifier". This is a simplistic description 

and not representative of the proposed process for the Project.. The proposed treatment 

process which includes a fat, oil and grease trap (FOG trap) downstream of the vehicle 

washing facility prior to the treatment plant and a Reverse Osmosis (RO) treatment step 

would address the contamination sources identified. In this regard we also attach 

confirmation from the Water Engineering Consultant, dated 16 April 2019 as Annexure 

RS10. 

(v) “the distribution and occurrence of flood lines is inadequately represented in 

study.” 

7.14.2.3 The allegation above is refuted in the letter from the surface water specialist, in this regard 

at Annexure RS4. 

7.14.3 Scientific Aquatic Services’ letter also confirms that there are no information gaps regarding 

the freshwater resources assessment, and the assessment of post mitigation risks as required 

in the DWS 2015 Section 21 (c) and (i) water use Risk Assessment Protocol, was applied 

correctly in the circumstances (Annexure RS3). Tongaat Hulett’s contention regarding its 

application is incorrect. 

7.14.4 As confirmed by SLR groundwater specialist based on the nature of this Project and the fact 

that it does not involve the abstraction of water or the discharge of effluent or disposal of 

waste which may impact on water resources, “water uses”, aspects relating to the Projects 

impact on surrounding ground water users and limited sampling of groundwater (i.e. a 

hydrocensus) is not required. No abstraction of water will take place and no boreholes will 

be impacted on by the Project. As such, the specialist confirms an additional hydrocensus is 

not required. See the letter attached as Annexure RS11. 

7.14.5 We deny that there are any irregularities in the Traffic Impact Assessment, in this regard we 

refer to the letter of WSP at Annexure RS5. 

7.14.6 The Noise specialists’ letter at Annexure RS6, confirms that notwithstanding the comments, 

the noise impact assessment remains appropriate for purposes of the BAR and considered 

the factors necessary to assess noise impacts. 

7.15 None of the above appeal grounds are sound, and have all been comprehensively refuted by 

the respective specialists.  None of Tongaat Hulett’s contentions provide any bases on which the 

EA could be set aside. 

7.16 On Tongaat Hulett’s own version (in paragraph 5.4.7 of its Appeal) the MSA report finds that the 

technical reports presented in support of the BAR were overall objective and scientific.  

However, Tongaat Hulett’s contentions regarding “significant unknown, unproved outcomes 
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relating to the effluent treatment plant, greenhouse gas emission reduction strategies, the 

relocation of the pre-school and the availability of bulk services (notably potable water and 

electricity) have been omitted from the Final BAR” are refuted for the reasons set out in this 

Responding Statement.  

7.17 The information before GDARD was sufficient to permit it to decide on the EA application, all of 

the necessary information was before the decision maker in arriving at a decision to grant the 

EA.  The Applicant requests the MEC to uphold the EA and dismiss this Appeal. 

7.18 It is unclear on what basis Tongaat Hulett refers to the Minister (as the appeal authority) in 

paragraph 5.4.8 we assume it is an error. 

8. RESPONSE TO 5th APPEAL GROUND – alleged failure to satisfy applicable guidelines and infrastructural 

policies 

8.1 We have already addressed aspects re municipal services in paragraphs 3.7.1.3 above and 

reiterate that the provision of bulk water by Rand Water or electricity supply by Eskom are 

commercial supply matters which do not relate to impacts on the environment; do not require 

assessment for purposes of the BAR; and have been considered in respect of the general 

commercial feasibility of the Project. 

8.2 Emfuleni Local Municipality is the water services authority responsible for ensuring domestic 

needs can be met within its jurisdiction, at an industrial level water supply by the municipality or 

a water services provider such as Rand Water is a contractual matter dependent on supply 

availability. The capacity of these to supply water to the Project was assessed in detail in the 

town planning process and has been confirmed.  This process included a public participation 

element.  An assessment of a water services authority and or provider’s ability to meet the needs 

of an industrial Project falls is a commercial matter, any potential impact on other industrial users 

is a contractual matter between the existing industrial user and the provider which falls outside 

of the scope of an environmental impact / basic assessment. 

8.3 Bulk infrastructure considerations had been assessed and dealt with in the town planning 

applications facilitated by Urban Dynamics, the appointed Project town planners. These did not 

result in assessment findings for incorporation into the BAR, other than to the extent that the local 

authorities commented on the BAR. The Town Planner in its attached letter (Annexure RS9) 

confirms that the service providers are in a position to provide the required services.  

8.4 It is denied that Zone 1 is not appropriate for the Project: 

8.4.1 Urban Dynamics (the Town Planner) confirmed that the GPEMF does locate the site within 

the Zone 1 area, where urban development activities are promoted.  

8.4.2 The specific activities that are excluded from this Zone do not explicitly include industrial 

activities.  

8.4.3 The Emfuleni SDF demarcates the site for industrial activities, which facilitates spatial policy 

alignment at a local level.   

8.4.4 These aspects were considered in the rezoning application, which is also a public process. 
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8.4.5 Tongaat Hulett does not provide substantiation or references for its contention that the land 

use is not appropriate or where the element tabulated as “agricultural infrastructure” is from.   

8.4.6 The Project’s land use is compatible with the area, and Zone 1 under the GPEMF.  

8.5 The information before GDARD was sufficient to permit it to decide on the EA application, all of 

the necessary information was before the decision maker in arriving at a decision to grant the 

EA.  There is no basis on which the EA could be set aside. The Applicant requests the MEC to 

uphold the EA and dismiss this Appeal. 

9. RESPONSE TO 6th APPEAL GROUND – alleged procedural issue 

We have addressed this in paragraph 2 above.  

10. CONCLUSION 

10.1 For the reasons set out above, the Applicant / our client, contends that GDARD correctly issued 

the EA, including for the following reasons: 

10.1.1 The main bases upon which Tongaat Hulett has appealed the grant of the EA is because it 

would like to prevent competitors into the market for maize starch and related products and 

it is intent on protecting its dominant position. No specialist support is provided for these 

contentions and these Appeal grounds do not hold any merit from a competition law or 

economic analysis perspective and have been refuted by the Applicant’s specialist. 

10.1.2 None of the other issues Tongaat Hulett raised are material or significant and certainly do not 

amount to fatal flaws or substantive grounds or bases upon which the EA should not have 

been awarded or on which the EA stands to be set aside. These have been considered by 

the Applicant’s specialists and they have provided confirmation of their assessments and 

findings. 

10.1.3 The Applicant’s specialists undertook a proper assessment of all of the relevant factors, 

including social, economic and environmental considerations, as required in NEMA as well 

as the relevant Guidelines.  

10.2 On this basis, our client requests that the Appeal is dismissed. 

 

Yours faithfully 

 
Bowman Gilfillan 

Claire Tucker 

   


