
The ‘the right to rent’ is relevant 

 

In R (U and U, by their mother as litigation friend, BU) v Milton Keynes Council [2017] EWHC 

3050 the Claimants, through their mother and litigation friend BU, challenged the refusal of the 

Defendant local authority to carry out a reassessment of their needs under section 17 of the 

Children Act 1989 and to provide accommodation to them. The Claimants sought judicial review 

because, inter alia, the authority had failed to take account of the fact that the Immigration Act 

2014 prevented BU from accessing the private rented sector. 

 

Alice Richardson, Barrister at Arden Chambers, London & Trinity Chambers, Newcastle-upon-

Tyne considers the decision. 

 

Background 

The Claimants were children aged 7 and 8 years. They were Nigerian nationals and came to the 

UK sometime between 2011 and August 2014. They lived with their mother, BU and originally 

had leave to enter the UK as visitors. Their leave expired and, in consequence they had no recourse 

to public funds and BU did not have the right to work. BU had applied for leave for herself and 

the children to remain in the UK but her application had not yet been determined.  

 

In March 2017 the Defendant local authority had carried out an assessment of the Claimants’ 

needs under section 17 of the Children Act 1989 and decided that they were not children in need 

and therefore that the Defendant would not provide accommodation to the family. 

 

The Claimants challenge the refusal of the Defendant local authority to carry out a reassessment 

of their needs under section 17 of the Children Act 1989 and to provide accommodation to them. 

 

The Defendant authority had decided that the Claimants were not “in need” because, inter alia, 

BU had sufficient funds to enable her to rent accommodation for the family.  

 

The Claimants issued judicial review proceedings, contending that the authority had failed to 

consider that the Immigration Act 2014 prevented BU from renting privately. 

 

Children Act 1989 

By s.17 Children Act 1989 local authorities are under a general duty to safeguard and promote 

the welfare of children within their area who are in need; and so far as is consistent with that 

duty, to promote the upbringing of such children by their families, by providing a range and 

level of services appropriate to those children’s needs. 

 

The duty implicitly requires a local authority to take reasonable steps to assess the needs of any 

child in its area who appears to be in need, and a child without accommodation is a child in 

need: R (S and J) v. London Borough of Haringey [2016] EWHC 2692 (Admin). 

 

Where a child in need lacks immigration status, a local authority can provide services to the 

child and parent together if and to the extent that failure to do so would breach the Convention 

rights of either the child or parent: paragraph 2(1)(b) of Schedule 3 of the Nationality 

Immigration and Asylum Act 2002; R (MN) v London Borough of Hackney [2013] EWHC 

1205 (Admin). 

 

Immigration Act 2014 



By ss.20 and 21 Immigration Act 2014 a person who requires, but does not have, leave to enter 

or remain in the UK does not have a right to enter into a residential tenancy agreement which 

grants a right of occupation of premises for residential use and provides for the payment of rent 

(and is not an excluded agreement).  

 

The decision 

The claim was allowed. In failing to take into account the possible impact of s.20 of the 

Immigration Act 2014, the Defendant had failed to take into account a relevant factor.  

The Defendant had accepted that BU was disqualified as a result of her immigration status and 

so may not occupy premises under a residential tenancy agreement. It argued that BU could 

obtain hotel accommodation which would not be prohibited because the family would not be 

“occupying as a residence”. Further BU could rent a mobile home on a protected site, or request 

the permission of the Secretary of State to occupy premises under a residential tenancy under 

s.21(3) of the 2014 Act 

Upper Tribunal Judge Markus (Sitting as a High Court Judge), held that the scenarios were 

hypothetical and could not excuse the refusal to reassess the Claimants’ needs. Those 

considerations had formed no part of the decision not to undertake a reassessment at any time 

prior to the hearing. 

As to whether occupation of hotel accommodation amounted to occupying as a residence the 

Judge held that the occupation of hotel accommodation may not be residential but whether it 

is in any particular case will be dependent on all the circumstances. Relevant considerations 

may include the intention of the occupier, the length of occupation, the actual living 

arrangements and what alternatives there are. It may be that the family's occupation of a hotel 

would not start off as residential but that it might acquire that character over time. Even if they 

could do so, a decision that the family could avoid destitution by short term occupation of hotel 

accommodation and so would have move from one hotel to another in a series of short-term 

stays, would raise questions about the suitability of such an arrangement for the children and 

therefore whether it could properly be relied on as a way of avoiding them becoming children 

in need.  

The Defendant had given no thought to whether BU could lawfully pay for accommodation 

which was suitable for the children, in the light of the provisions of the Immigration Act 

2014. Unsurprisingly, the Judge held that this was a material consideration which the local 

authority should have addressed before concluding that BU and the Claimants could avoid 

homelessness by staying in hotel accommodation. It did not do so.  

 


