
 

 

So, what exactly does ‘fit for human habitation’ mean? 

 

Catherine Rowlands of Cornerstone Barristers illustrates the common law 

meaning of ‘fitness for human habitation’ in light of the expected 

enactment of the Homes (Fitness for Human Habitation) Bill. 

 

The Homes (Fitness for Human Habitation) Bill passed through the Committee stage 

in the House of Commons on 20 June 2018 without any dissent.  With Government 

support, Karen Buck’s private members Bill is almost certain to pass into law – as 

certain as any legislation can be in these Brexit-bedevilled times. 

There were some significant changes to the Bill at Committee stage, not least the 

name of the Bill itself.  It has had to be changed to account for the fact that housing is 

a devolved matter and the effect of the Bill is therefore limited to England- although 

Wales has its own provisions to similar effect in the Renting Homes (Wales) Act 2016:  

(1) The landlord under a secure contract, a periodic standard contract or a fixed 

term standard contract made for a term of less than seven years must ensure that 

the dwelling is fit for human habitation— 

(a) on the occupation date of the contract, and 

(b) for the duration of the contract. 

The Bill was also extended to cover the common parts of a building such as a block of 

flats.  Those, too, must be fit for human habitation: but what does that mean?   

It has long been the case that there is an implied term that furnished premises will be 

fit for human habitation at the start of the tenancy.  In Wilson v Finch Hatton (1877) 2 

Ex D 336 the Court held that this meant ‘that it should be reasonably healthy, and so 

not dangerous to the life of those inhabiting it.’   In that case, the property was in a 

state that makes even this seasoned disrepair practitioner shudder: there were pools 

of faecal matter under the floorboards, a cesspool under the pantry, and strong and 
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noisome odours in the house.  Small wonder that the tenant refused to move in, and 

the landlord was held to be in breach of that implied term. 

In Smith v Marrable 152 E.R. 693 the presence of bugs was deemed to make the 

property not fit for human habitation, or at least not fit for the habitation of Lady 

Marrable.  She could not reasonably be expected to live in it. 

Collins v Hopkins [1923] 2 K.B. 617 is an interesting case, the facts of which could 

arise again today given the rise in tuberculosis.  The previous resident of the house 

had had tubercular disease and the Judge held that it was possible that the house 

could be infectious.  He noted that,  

It is not, of course, enough for the landlord to say that he honestly believes that 

the house is fit and proper for safe habitation. It must in fact be fit and safe. Nor, 

on the other hand, can a tenant renounce his contract because of mere 

apprehension of risk or through mere dislike to the premises. 

The common thread running through the cases is that the state of the property has to 

be so bad as to mean that the tenant is effectively not getting anything for their rent – 

the property is uninhabitable.  The tenant should not be tied to the contract in those 

circumstances.  Little short of total dilapidation (eg Hussein v Mehlman [1992] 2 

E.G.L.R. 287) will suffice to reach the standard, and if the unfitness can be remedied, 

or the bugs destroyed, that will mean the house can be considered fit for human 

habitation  

The caveat to section 10, however, is that a dwelling will only be considered unfit for 

human habitation “if and only if” it is so far defective in one or more of those matters 

that it is not reasonably suitable for occupation in that condition. It is demonstrably a 

high standard to reach – or a low standard, depending which way you look at it.   

It is inevitable that claims for damages for breach of this new implied term will 

proliferate.  It is likely that many of them will relate to condensation dampness.  The 

current case law from cases such as Quick v Taff Ely BC [1986] QB 809 that establish 

that a landlord is not liable to remedy condensation dampness that arises from design 

defects will not assist a landlord.  What will assist is the defence that the landlord is 

not required to remedy conditions that arise from a tenant’s failure to use the property 

in a tenant-like manner.  It is clearly arguable that a proper tenant-like use of the 
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property includes ventilating and heating it properly, cleaning it, including if necessary 

with anti-mould treatments, and ensuring that condensation is wiped away as it occurs.  

It will be a matter of fact in each case, and expert evidence will be required.  It is also 

important to recall that condensation is not prejudicial to health.  It is only when it gives 

rise to mould that there is any real cause for concern – and then the causative relation 

between mould growth and ill-health is not well established.  There is little medical 

evidence that mould growth causes asthmas, for example, although it may aggravate 

it.  Again, it will be a question for medical evidence in each individual case.   

The costs of defending speculative claims may be daunting, particularly for smaller 

landlords.  Although the main impact of the Bill should be (and is intended to be) to 

ensure that tenants like those in Grenfell are able to enforce the HHSRS in relation to 

obvious hazards, a side-effect of the Bill may be to divert money from repairs and 

construction to fighting spurious claims.  That is something that only time will tell.   
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