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Deputy Insolvency and Companies Court Judge Frith: 

1. This is an application brought by the joint administrators of Benedict Cole 

Limited (the "Company") which went into liquidation on 11 November 2016.  

By their application, the Applicants seek directions in relation to a fund which 

is under their control.  The sum stated in the application is some £124,916.67.  

A dispute has emerged whereby the Second Respondent MUFG Bank 

Limited, (formerly MUFG of Tokyo Mitsubishi UFG, Limited ("MUFG")) 

asserts that it has a proprietary interest in the fund.  The application also seeks 

an order under the principles set out in the case of Berkeley Applegate 

(Investment Consultants) Limited [1989] Ch 32.  This relief is only necessary 

in the event that I find that the fund does not form part of the assets comprised 

within the insolvent estate of the Company. 

2. The Applicants were represented by a Mr Ali Tabari.  MUFG as the Second 

Respondent was represented by Mr Shaiba Ilyas.  The First Respondent, 

Lloyds Bank Commercial Finance Limited (“LBCFL”) adopted essentially a 

neutral position and was represented at the hearing by Mr Michael Cameron-

Mowat.  Its interest related to a right to claim its costs for becoming embroiled 

in the dispute under the terms of its contractual indemnity.  This issue was not 

determinative of the main dispute.  It was agreed between the parties that it 

will be determined later following delivery of this judgment.  Nevertheless, 

Mr Cameron Mowat remained throughout the hearing in order to assist the 

court, which he did in connection with an identification of certain relevant 

provisions in the agreement between the First Respondent and the Company. 
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The facts  

3. The Company operated as an outsourcing business which contracted with 

MUFG in relation to dealing with its employment arrangements with certain 

classes of temporary staff members.  In summary, the Company was 

responsible for all aspects of the employment obligations of the temporary 

staff it deployed for work carried out for MUFG within its operations.  It 

attended to what were described as "on boarding" services for MUFG.  

Invoices would be submitted to MUFG which provided details of the services 

provided by the temporary staff to it, identifying the individual temporary staff 

member and the work that has been carried out for MUFG which was 

chargeable by the Company for those services.  As will be seen, it was the 

Company's obligation to deal with all payroll matters including salary and 

expenses and the Company was also responsible for the PAYE and national 

insurance consequent upon their employment.  In short, at no time were the 

temporary staff employees of MUFG.  The effect was that they paid the 

Company for their services and left it to the Company to attend to all 

employment issues relating to the temporary staff that they had recruited.   

4. LBCFL provided the Company with invoice discounting facilities.  In 

consequence, once the invoice for the particular member of the temporary 

staff had been rendered to MUFG, it was assigned to LBCFL under the terms 

of the invoice discounting agreement.  Thereafter, LBCFL became the 

beneficial owner of the debt which MUFG would have an obligation to pay by 

virtue of the assignment. 

5. Shortly before the Company entered administration, MUFG made three 

payments to LBCFL.  They were made on 2nd, 8th and 10th November 2016 
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and totalled £372,079.81.  These were characterised during the course of the 

hearing before me as the "Relevant Payments".  I will adopt that description 

for the purposes of this judgment.  Following receipt of the Relevant 

Payments, LBCFL credited the amount against the balance then owed by the 

Company.  Once it had done so, there was a credit balance in favour of the 

Company amounting to £124,916.67 comprising the sums that are the subject 

matter of the dispute on this application. 

6. The Applicants' case is that the surplus in their hands arises in such a way that 

it is an asset beneficially owned by the Company which forms part of its 

insolvent estate and as such, will be available for distribution amongst its 

creditors.  MUFG disputes this analysis.  Its case is that when it made the 

Relevant Payments, it did so by mistake.  This mistake arose as a result of 

MUFG not being aware that when it made the Relevant Payments, the 

Company was insolvent and about to enter administration.  It says that had it 

been so aware it would not have made those payments.   

7. MUFG justifies its position on the basis that at the time the Relevant 

Payments were made, the Company was not in a position to make payment to 

the temporary staff.  As such it could not continue to perform the payroll 

obligations that MUFG assert it had contracted to provide in the future under 

the terms of its contractual arrangements.  As such, MUFG asserts that it is 

entitled to a proprietary claim to the surplus funds by way of a constructive 

trust which it says arises as a result of this mistake.   

8. The evidence filed by MUFG in support of its case asserted that when the 

Company went into administration, the employees nominated on the invoices 

that represented some of the Relevant Payments were not in fact paid by the 
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Company.  As a consequence, MUFG made certain ex gratia payments which 

it termed as "hardship payments".  I was informed that these payments were 

made in order to obviate the inconvenience it would suffer if the employees 

concerned simply left the premises of MUFG on the basis that they had not 

been paid.  It is common ground that MUFG was not under any contractual 

obligation to make them. 

9. The evidence also suggests that in the period leading up to the making of the 

Relevant Payments, the relationship between the Company and MUFG has 

been deteriorating.  Indeed, there is a sum of a little under £500,000 in respect 

of unpaid invoices which MUFG asserts are not true and correct for the 

purposes of the contractual arrangements made between the parties.  The 

justification of the non-payment of those invoices was not an issue before me 

on the application.  It was, however common ground that MUFG was the 

principal customer of the Company.   

10. On 20 September 2016, MUFG gave notice under the terms of the contractual 

arrangements that as from one month later (i.e. 20 October 2016), certain 

services provided by the Company would be discontinued.  On 23 September 

2016, the solicitors for the Company wrote to MUFG disputing the validity 

and effect of the notice.  According to the evidence filed by the Company, by 

virtue of the position of MUFG as the principal customer of the Company, the 

delays in making payment for outstanding invoices were causing it cash flow 

problems.  It was at this time that the contractors were going unpaid. 

11. The fact that the contractors were not being paid then came to the attention of 

MUFG.  This gave rise to the hardship loans to which reference has already 

been made.  The solicitors for MUFG then wrote to the solicitors for the 
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Company on 26 October 2016 raising the issue of the non-payment of the 

contractors.  In response, the Company's solicitors asked for confirmation as 

to the intentions of MUFG in relation to the unpaid invoices.  The invoices 

that are presently unpaid were presented for payment either on or after the 

date that the notice was served (i.e. 20 September 2016). 

12. The notice had clearly had an effect on the directors of the Company.  On 10 

October 2016, they sought the assistance of insolvency practitioners from the 

Applicants’ firm, FRP with a view to taking advice on the Company's 

financial condition.  According to a statement of administrators’ proposals 

delivered to creditors, the Applicants state that the Company was discussing 

its options available in view of its financial situation and the consequences of 

insolvency because of the notice of termination that had been provided by 

MUFG on 20 September 2016. 

13. The exchanges between the parties continued throughout early November 

2016.  The Company continued to press for payment of the outstanding 

invoices by an email sent by its solicitors on 4 November.  That same day, 

MUFG's solicitors responded that it would continue to honour its contractual 

obligations to the Company.  It further went on to say that nothing would 

change until after a meeting of the parties that had been set for 17 November, 

had taken place.  In return, a request was made that the Company itself would 

not cause further disruption to MUFG's business by threatening and failing to 

pay contractors.  That generated a response on 7 November to the effect that 

the Company was not aware of any such threats but that they provided 

confirmation that the Company would continue to work in accordance with 
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agreed arrangements.  Following receipt of this assurance, it is MUFG's case 

that it made the Relevant Payments on 2, 8 and 10 November 2016. 

14. On 11 November 2016, a notice of appointment of administrators was made.  

This followed the filing of a notice by the directors of their intention to 

appoint administrators pursuant to paragraph 22 of schedule B1 of the 

Insolvency Act 1986, which had been filed on 4 November 2016. 

15. It is on the basis of these exchanges that MUFG asserts that at the time it made 

the Relevant Payments, it was under the impression and believed that the 

Company would discharge pay rolling obligations to the contractors until the 

arrangements came to an end following the service of the notice of 

termination.  It claims to have received no suggestion that the Company was 

unable to do this.  In fact it asserts that the Company was not in a position to 

provide the services to the contractors who were the subject matter of the 

invoices that MUFG have paid.  It relies on the fact that the Company had 

already taken advice from insolvency practitioners on 10 October 2016 and 

had filed a notice of intention to appoint administrators on 4 November 2016.  

It submits that this demonstrates that the Company was insolvent to the 

knowledge of its directors.  It says that had it been aware of this situation it 

would not have made the Relevant Payments.  The fact that it did, constituted 

a mistake such that it has a proprietary claim over the surplus funds pursuant 

to a constructive trust it asserts exists over them in the hands of the Applicants 

as the joint administrators of the Company.  

The agreement  

16. The obligations of the Company arise under the terms of the document that the 

parties entered into which had an effective date of 1 February 2013 which 
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although it had an expiry date of 31 January 2014, the parties agreed 

determined the arrangements between them.  The essence of the arrangements 

are set out in the recital.  This provided as follows: 

(A) [MUFG] is a global financial service provider with various 

recruitment and staffing needs and require the Supplier to provide 

the Services (defined below) to it from time to time in accordance 

with the terms of this Agreement.  

 (B) the supplier is an employment agency and an employment business as 

defined in the Regulations (defined below) and is willing to provide 

the Services to [MUFG] from time to time in accordance with the 

terms of this Agreement.   

17. This outlined the basis upon which contractual arrangements were entered into 

and the agreement went into significant detail in relation to the various 

obligations.  It included the termination arrangements which gave rise to the 

original dispute whereby either party could terminate the arrangements upon 

the delivery of 30 days written notice. 

18. The obligations relating to temporary staff that the Company assumed were 

set out in considerable detail in Schedule 2 to the arrangement.  This included 

inter alia locating staff that met the requirements that MUFG had provided to 

the Company, checking their references, their work permits and their general 

proficiency and suitability, but reserving to MUFG the right upon the 

termination of the appointment to allow MUFG to approach the temporary 

staff with a view to engage them after the arrangements with the Company 
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had come to an end.  Significantly however paragraph 5 of Schedule 2 to the 

ASA provided as follows: 

“The [Company] assumes responsibility for paying the temporary worker 

and where appropriate, in compliance with the [Agency Worker Regulations 

2010 (as amended)] and for the deduction and payment of insurance 

contributions and PAYE income tax applicable to the temporary worker 

pursuant to sections 44-47 of the Income Tax (Earnings and Pensions) Act 

2013.” 

 

19. Similar arrangements were entered into in identical terms with the second 

class of employee namely the direct temps.  In short, it was described to me 

that the nature of the obligations assumed by the Company was to attend to all 

arrangements relating to the staff it introduced “from cradle to grave”.  In 

other words the Company was responsible for most if not all aspects of the 

contractors from the time it introduced to MUFG until the termination of the 

arrangements.  This included attending to all obligations to pay their salary to 

provide for the national insurance contributions and to provide for the tax that 

would be due upon their salary pursuant to the PAYE regulations.  MUFG had 

no contractual relationship with the temporary staff whatsoever. 

The arrangements with LBCFL  

20. There was a receivables finance agreement that dictated the arrangements 

between LBCFL and the Company which was entered into on 27 October 

2009.  It contained the conventional invoice discounting provisions whereby 

invoices were assigned and certain rights were provided enabling the 
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Company to draw down against the facility that it created.  These included the 

invoices that constituted the relevant payments.   

21. Under paragraph 3.2 of its operating conditions, the agreement provided as 

follows: 

“We will pay you the Purchase Price by allowing you to drawdown from the 

current account up to the amount of your availability:  

3.2.1 advances in respect of approved invoices in the manner calculated in 

condition 4 of these operating conditions – part 11.   

3.2.2 the balance (after deduction of any advance) of any Remittance 

received by us in or towards discharge of an approved invoice; and  

3.2.3 in respect of disapproved invoices, the amount of any remittance 

received by us in or towards payment when received by us.”   

22. It specified the usual termination events, including those that resulted from 

termination on the Company becoming insolvent.  These included a provision 

that upon the entry into administration, this would be a termination event as 

the agreement provided for giving rise to certain rights.  In consequence, when 

the Company entered into administration, LBCFL deducted the amount that it 

was owed from the sums that it had received by virtue of receiving the 

Relevant Payments.  This created the surplus funds which were ultimately 

transmitted to the Applicants which form the subject matter of the Application 

before me.  MUFG asserts that the moment the funds were received from 

LBCFL by the Applicants in their capacity as the joint administrators of the 

Company, a constructive trust was created in its favour by virtue of the 

mistake it asserts it made when making the Relevant Payments.     
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The parties’ submissions  

23. MUFG asserted that the facts as stated above created a constructive trust rising 

from the mistake it asserts it made in making the Relevant Payments.  Mr 

Ilyas relied upon the principles set out in Lewin on Trusts 19th edition at 

paragraph 7-028 which states generally that: 

"if money is paid to someone by mistake and he knows of the mistake but 

retains the money, it seems that he is a constructive trust of the money for 

the payer.  The mistake may be of fact or law.  The payee will not be a 

trustee of the money received for so long as he is ignorant of the mistake." 

24. He made reference to Chase Manhattan Bank NA v Israel–British Bank 

(London) Limited [1981] Ch 105 in support of the concept of a mistake giving 

rise to the creation of a constructive trust in favour of the party that had made 

it.  The case involved a claim made by Chase Manhattan for the return of 

funds paid by mistake.  It has been instructed to pay $2 million to the 

defendant's account.  It paid the account, but later that day a second payment 

was made in error.  The defendant's bank was subsequently wound up and the 

claimant bank could not recover the whole sum without claiming a declaration 

that the defendant received payment as trustees for the claimant bank.  It was 

held that Chase Manhattan was entitled to trace and recover the second 

payment on the basis that the defendant held those sums as a constructive 

trustee.  The judge held that under English law the power of a mistaken 

payment retained equitable property in it and the payee was subject to a 

fiduciary duty to respect that continuing proprietary interest.   
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25. MUFG also relied upon the case of Westdeutsche Landesbank Girozentrale v 

Islington Borough Council [1996] AC 669 in which Lord Browne-Wilkinson 

considered the Chase Manhattan case.  He stated that: 

"[Goulding J] held that where money was paid under a mistake, the receipt 

of such money without more constituted the recipient a trustee: he said that 

the payer "retains an equitable property in it and the conscience of [the 

recipient] is subjected to a fiduciary duty to respect his proprietary right [ 

…] it will be apparent from what I have already said that I cannot agree 

with this reasoning.  First, it is based on a concept of retaining an equitable 

property in money where, prior to the payment to the recipient bank, there 

was no existing equitable interest.  Further, I cannot understand how the 

recipient's “conscience” can be affected at a time when he was not aware of 

any mistake […] 

He went on to say: 

“[…] However, although I do not accept the reasoning of Goulding J., 

Chase Manhattan may well have been rightly decided.  The defendant bank 

knew of the mistake made by the paying bank within two days of the receipt 

of the moneys: see at p.115A.  The judge treated this fact as irrelevant 

(p.114F) but in my judgment it may well provide a proper foundation for the 

decision.  Although the mere receipt of the moneys, in ignorance of the 

mistake, gives rise to no trust, the retention of moneys after the recipient 

bank learned of the mistake may well have given rise to a constructive 

trust…" 
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26. It was this section of this judgment upon which Mr Ilyas heavily relied, stating 

that the trust only arises when the recipient of money (in this case the 

Applicants as joint administrators of the Company) is put on notice of it such 

that his conscience is relevantly affected to justify the imposition of the duties 

of the office of constructive trustee.   

27. Both parties drew my attention to Angove's Property Limited v Bailey and 

another [2016] UKSC 47.  The importance of this decision is revealed from 

the opening comments of Lord Sumption where he says as follows: 

"This appeal raises two important and controversial questions of 

commercial law.  The first is: in what circumstances will the law treat the 

authority of an agent as irrevocable.  The other is whether the receipt of 

money at a time when the recipient knows that imminent insolvency will 

prevent him from performing the corresponding obligation, can give rise to 

liability to account as a constructive trustee".   

It is the determination of the second of these two questions of law that has 

relevance to this case. 

28. The facts of Angove can be simply stated.  An Australian wine producer had 

an English agent.  The English agent distributed Angove's products and 

collected as its agent the proceeds which it was obliged to recount to Angove 

after deducting commission.  It then became insolvent with two outstanding 

significant invoices that were overdue.  Angove gave notice to terminate and a 

dispute arose as to whether the notice of termination was effective.  A dispute 

arose between the liquidator and Angove as to the terms and effect of the 

arrangements that had been entered into.  The liquidators asserted that the 
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relationship was one of buyer and seller and not agent in principle and that 

accordingly the Company's liability to Angove at the commencement of the 

administration [which preceded the liquidation] was simply a debt for goods 

sold and delivered.  Not surprisingly, this was disputed by Angove who also 

argued that any monies held by D&D by their account were held in trust for 

them.  As it transpired, for reasons that are irrelevant to the facts of the 

particular case, the Supreme Court concluded that the notice of termination 

delivered by Angove was immediately effective to terminate D&D's authority 

to collect on the outstanding invoices. 

29. However, at paragraph 18 indicating the conclusion the court had reached 

from the authority point, he said this:  

 "This means that it is strictly unnecessary to deal with the second point, 

namely whether the funds paid by customers to D&D since the 

commencement of the administration are held in trust for Angove's.  But 

since the point is of some general importance and has been fully argued 

before us, I think it right to deal with it.  I do so on the assumption that 

(contrary to the conclusion that I have reached) Angove's notice of 

termination was not effective to terminate D&D's authority to collect on the 

invoices.” 

30. As a result, although the decision on the agency point disposed of the appeal, 

the judgment comprehensively dealt with the relevant authorities in relation to 

the concept of constructive trusts of funds that are paid on or around the event 

of insolvency.  It also dealt with the way in which proprietary rights may or 

may not be asserted in those circumstances.  At paragraph 20 of his judgment 
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Lord Sumption drew attention to the 19th addition of Lewin on Trusts (2015) 

where he specifically referred to the following: 

“Unconscionable assertion of title to money payments by agents 

Money received by an agent, though not held on an express trust for his 

principal, nor on a Quistclose trust, may be held on a constructive trust for 

his principal on the ground that it would be unconscionable for the agent to 

assert a title to the money having regard to the circumstances of the agent 

at the time of receipt.  Such a constructive trust has been held to arise where 

the agent receives money from his principal for an application by the agent 

under a contract which the agent will be unable to perform because of his 

pending insolvency, or where the agent receives money from a third party 

for onward transmission to his principal which he is unable to do in view of 

his insolvency, even though the contract with the principal negatives an 

express trust.” 

31. This concept was, not surprisingly relied upon with some conviction by Mr 

Ilyas in his submissions.  This in turn led to a comprehensive analysis of the 

decisions of Bingham J (as he then was) in Neste Oy v LBCFL Bank Plc 

[1983] 2 Lloyds Rep 658 and Nicholas Warren QC [as he then was] sitting as 

a Deputy High Court Judge in the case of in re Japan Leasing Europe Plc 

[1999] BPIR 911. 

32. Neste Oy was a case involving an insolvent shipping agent.  It acted for a 

number of ship owners and made payments to, amongst others, port 

authorities, pilots and fuel merchants for certain goods and services.  The ship 

owners would occasionally put the agents in funds in advance and sometimes 
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reimburse them in arrears.  In the period leading up to insolvency, five 

payments were made into the Company's account and one payment had been 

made after the directors of the shipping agency had concluded that their 

Company was insolvent.  The ship owners’ primary case was that the 

payments were subject to an implied trust to pay the money to the suppliers.  

This arose by virtue either as a special purpose or Quistclose trust.  Bingham J 

rejected this but indicated that there was a constructive trust of the final 

payment.  In D&D Wines, Lord Sumption at paragraph 21 referred to the 

judgment in Neste Oy and the quotation that gave rise to it from Story's 

Commentaries on Equity Jurisprudence second ed (1839), Vol 2 para 1255.  

This had been cited with approval by Goulding J in Chase Manhattan Bank 

NA as being "in accord with the general principles of equity as applies in 

England": 

 "The receiving of money which consistently with conscience cannot be 

retained is, in equity, sufficient to raise a trust in favour of the party for 

whom or on whose account it was received.  This is the governing principle 

in all such cases. And therefore, whenever any controversy arises, the true 

question is, not whether money has been received by a party of which he 

could not have compelled the payment, but whether he can now, with a safe 

conscience…retain it". 

Bingham J then applied that statement to the facts before him and held at page 666: 

 "given the situation of PSL when the late payment was received, any 

reasonable and honest directors of that company (or the actual directors 

had they known of it) would, I feel sure, have arranged for the repayment of 
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that sum to the plaintiff’s without hesitation or delay.  It would have seemed 

little short of sharp practice for PSL to take any benefit from the payment, 

and it would have seemed contrary to any ordinary notion of fairness that 

the general body of creditors should profit from the accident of a payment 

made at a time when there was bound to be a total failure of consideration.  

Of course it is true that the insolvency always causes loss and perfect 

fairness is unattainable.  The bank and other creditors have their legitimate 

claims.  It nonetheless seems to me that at the time of its receipt PSL could 

not in good conscience retain this payment and that accordingly a 

constructive trust is to be inferred.” 

33. He then went on to consider the judgment of Nicholas Warren QC in the case 

of In re Japan Leasing Europe Plc [1999] BPIR 911.  This case involved 

having to decide the basis upon which the decision in Neste Oy was decided.  

It was also relevant to the issues that the Court of Appeal considered the 

question of the constructive trust in the Angove case.  The case involved 

arrangements made between four leasing companies and Olympic Airways in 

relation to what was described as a hire purchase agreement in relation to an 

aircraft.  One of the lessors was designated as being responsible for a 

designated account into which the parties received money on behalf of itself 

and the three other participants.  It then went into administration and the 

dispute was in relation to four payments that were made into the designated 

account, three of which were from clients before the company was placed into 

administration and the fourth afterwards.   

34. The judge was referred to a quotation from the 20th edition of Bowstead and 

Reynolds (2014) at page 219 which stated: 
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 "a central question, really one of policy,…is whether the rights of the 

principal are sufficiently strong and differentiable from other claims for him 

to be given a priority in respect of them in the agent's bankruptcy". 

35. Lord Sumption went on to review the way in which the Learned Judge 

reached his decision in Japan Leasing and specifically the way in which he 

was invited to consider Bingham J's decision in Neste Oy.  He says at 

paragraph 22… "he was invited to distinguish it on the ground that in the 

Neste Oy case the agent had no contractual right to a sixth payment".  The 

money had been destined for the payment of the service providers who were 

not beneficiaries of the trust.  The only consideration which the agent gave 

was its performance of its general obligations as a shipping agent, and that 

was the consideration for its charges, not the sixth payment.  Japan Leasing 

by comparison, was contractually entitled to receive the money. Although it 

was accountable for most of it to the other three lessors, it had given 

consideration for its share of the instalments.  The Learned Judge rejected this 

distinction because it was irrelevant to Bingham J's reasoning:  He said 

"The constructive trust is imposed because it would be unconscionable for 

the Company, as agent, to receive money as agent knowing it could not 

account to its principal.  In this context, the passage from Bowstead 

quoted…[see above] is relevant and in my judgment the only answer which 

could be given to the question there posed is that the rights of the vendors 

are sufficiently strong, and differentiable from other claims, for the vendors 

to be entitled to a prior position in respect of them on the company's 

insolvency (whether the question arises in an administration, a voluntary 

arrangement or a liquidation).  The joint administrators have not, of course, 
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acted unconscionably: they have, quite properly, brought the matter before 

the court.  It would, in my judgment, be unconscionable for them to continue 

to assert any claim to the moneys."  

36. In D&D Wines, Lord Sumption pointed out that this distinction which was 

rejected by Nicholas Warren QC was in fact accepted by the Court of Appeal 

in D&D where it justified the result of Neste Oy on the ground that the sixth 

payment of PSL was “essentially gratuitous”.  In consequence, the treatment 

of the sixth payment as part of the insolvent estate would have represented a 

“real windfall for the creditors." 

37. Whilst agreeing with the Court of Appeal that there was no constructive trust, 

Lord Sumption came to that conclusion for different reasons.  He stated that 

the conclusion does not depend upon whether D&D gave consideration for the 

money.  He believed there was a more fundamental objection which he stated 

as follows: 

"25.  At the time when the money was paid by the customers to D&D it was 

not impressed with any trust in favour of Angove's.  If, therefore, a 

constructive trust came into being, it did so for the first time upon its 

reaching the hands of the payee.  The money would thereafter be traceable 

for as long as it remained identifiable in the hands of any third party other 

than a bona fide purchaser for value without notice.  It would not form part 

of the insolvent estate, thereby conferring priority on Angove's over other 

creditors, including many whose position would otherwise be no different 

from theirs.” 
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38. He then came on to a fundamental principle which is important for the 

purposes of this case.  He said as follows:  

"This is elementary and fundamental.  The statutory rules for the 

distribution of insolvent estates represent an important public policy 

designed to achieve a pro rata distribution of the company's estate between 

its creditors.  For that purpose it is necessary to assess claims as at a fixed 

and common point of time, namely where the company went into liquidation.  

The arbitrary character of any cut-off date is to some extent mitigated by 

statutory provisions for adjusting prior transactions prejudicial to creditors, 

such as preferences and transactions at an undervalue, and imposing 

liabilities for fraudulent or wrongful trading, but these provisions operate in 

their current form to restore the insolvent estate for the benefit of creditors 

as a whole." 

He went on: 

"It is inherent in the statutory scheme of distribution in an insolvency that 

apparently arbitrary results may follow from the adventitious timing of the 

commencement of the liquidation, especially in the case of deferred 

obligations.  In principle an advance payment to a company made before 

the commencement of the liquidation for an obligation performable 

afterwards will form part of the company's estate, notwithstanding that its 

supervening insolvency means that the obligation will not be performed, at 

any rate in specie.  The payer must prove in the liquidation for damages for 

the breach of contract.  Likewise, a contractor providing goods or services 

on credit will have to prove in the liquidation for the price if the other 
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person becomes insolvent before paying.  The rule is the same for money 

received for his principal's account by an agent who becomes insolvent 

before accounting for it, unless (contrary to the unchallenged finding of the 

judge in this case) the relations between the parties were such as to make 

the agent an express trustee of money in his hands.  The money will form 

part of the agent's insolvent estate and the principal must prove in the 

liquidation.  In the nature of these things, these consequences involve a 

detriment for the payer, attributable to the timing of the company's 

insolvency; and a windfall for the general creditors, since the estate 

available for distribution will be increased by the payment without being 

reduced by the cost of performance." 

39. In English Law one of the essential requisites for a trust of whatever kind is 

that there must be identifiable trust property (or its traceable proceeds) in the 

hands of the Recipient which are not available to him as part of his general 

assets.  See West Deutsche Landesbank Girozentrale v Islington Borough 

Council [1996] AC 669, 705.  In a passage which is of considerable 

significance in the determination of this case, Lord Sumption at paragraph 30 

stated: 

“30. The exact circumstances in which a restitutionary proprietary claim 

may exist is a controversial question which has given rise to a considerable 

body of judicial comment and academic literature. For present purposes it 

is enough to point out that where money is paid with the intention of 

transferring the entire beneficial interest to the payee, the least that must be 

shown in order to establish a constructive trust is (i) that that intention was 

vitiated, for example because the money was paid as a result of a 
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fundamental mistake or pursuant to a contract which has been rescinded, or 

(ii) that irrespective of the intentions of the payer, in the eyes of equity the 

money has come into the wrong hands, as where it represents the fruits of a 

fraud, theft or breach of trust or fiduciary duty against a third party. One or 

other of these is a necessary condition, although it may not be a sufficient 

one. Neither of them was satisfied in Neste Oy. In particular, the prospect of 

a total failure of consideration, however inevitable, is not a circumstance 

which could have vitiated the intention of the shipowner to part with its 

entire interest in the money. The right to the restitution of money paid on a 

consideration which has wholly failed is simply a process of contractual 

readjustment, giving rise like the contract itself to purely personal 

obligations. If an actual total failure of consideration does not give rise to a 

proprietary restitutionary right, I do not see how a prospective one can do 

so.” 

40. He went on to explain that both Neste Oy cannot be justified on the grounds 

that it was decided and that Japan Leasing was in his view wrongly decided 

not just for that reason but for the reason given in the Court of Appeal in D&D 

Wines namely that the Recipient, having a contractual right to their money, it 

could not be unconscionable for them to receive it into their account. 

41. He did go on to say that the question of mistake in Neste Oy was not argued 

due to the judge deciding against its inclusion because the issue was raised too 

late in the proceedings.  However, in Farepak Food and Gifts Limited [2008] 

BCC 22 at paragraphs 39-40 Mann J. indicated that it may have been different 

had the mistake been considered in Neste Oy.  This point was left open and the 

fact that the Learned judge in that case speculated as to the effect on the 
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judgment had it been so considered was relied on with some vigour in the 

submissions made by Mr Ilyas before me.  Mr Tabari pointed out (correctly) 

that this comment was obiter.  He pointed out that there may be a trust if the 

recipient insolvent company had known that the creditor was operating under 

a mistake of fact, a point he disputed was the case on this application.  

Farepak was different for the following reasons.  He pointed out that the 

insolvent company had made it clear for several days before entering into 

administration that it intended to cease trading and it was actively seeking not 

to receive further funds.   It had also taken active steps the day before it went 

into administration to draw up an express declaration of trust.  Despite the 

presence of all these factors, none of which were present he submitted in this 

case, the Court still held that there was no constructive trust, pointing out the 

comment made by the Learned Judge at [39] that: 

 “[it] is not just the pricking of the conscience that gives rise to the 

constructive trust; there is something more.” 

42. I should also mention a recent decision made in this court by ICC Judge Jones 

in the case of Stones v Financial Conduct Authority [2019] EWHC 3345 (Ch) 

to which Mr Tabari made reference.  The facts were strikingly similar to those 

in this case.   A creditor paid money to a company that became insolvent.   A 

surplus of the money paid was left at the time of insolvency. The creditor 

asserted that this surplus was held on trust for its benefit because the money 

had not been paid over to a third party for whom the money was intended.   

43. The Learned Judge followed the division in Angove and rejected this assertion, 

finding that there was no mention of any characteristics of a trust nor any 
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fiduciary duties in the arrangements made by the parties.  He went on to find 

that whilst the intended recipient could look to the insolvent company for 

payment, it had no right to pursue the creditor seeking to assert the existence 

of the trust.  The contractual arrangements could have made provision for such 

a relationship but they did not in circumstances where it would have been easy 

for them so to do.  Further, there were no steps taken to advise the insolvent 

company’s bank to segregate the funds.  Taking all these factors into 

consideration, the Learned Judge found that creditor’s claim sounded only as 

an unsecured liability.        

Discussion 

44. The principles that can be derived from the authorities make it clear that 

where a proprietary claim is asserted by way of a constructive trust the bar is 

set very high.  The requirements referred to by Lord Sumption in Angove were 

not exhaustive.  However, in paragraph 30 of his judgment he identified some 

basic requirements.  He indicated that where as in this case “money is paid 

with the intention of transferring the entire beneficial interest to the payee, the 

least that must be shown in order to establish a constructive trust is (i) that 

that intention was vitiated, for example because the money was paid as a 

result of a fundamental mistake…” It is this possibility that forms the basis of 

the case advanced by MUFG.  This was defined as a necessary condition 

although it may not be sufficient of itself.  The comments concerning a total 

failure of consideration and its connection with the decision in Neste Oy are 

also relied upon by MUFG in that it says that it only made the Relevant 

Payments in the mistaken belief that the Company would continue to perform 

its obligations under the terms of the contract.  If there was in reality no 
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mistake or even if there was but it was not fundamental, there will 

undoubtedly be claims for breach of contract, but these are not proprietary 

claims.  They will sound only as unsecured claims that will rank for dividend 

pari passu with the claims of the general body of unsecured creditors. 

45. In order to consider the existence of the mistake, it is important to categorise 

precisely what happened in this case against the requirements set out in 

Angove.  The arrangements between the parties were uncomplicated and set 

out clearly in the Contract they had signed and operated quite successfully 

until the Notice of Termination was delivered by MUFG shortly before the 

Company went into administration.  Essentially, as can be seen, what was 

intended was an all-encompassing assumption of the employment rights by the 

Company in return for which work carried out by the temporary staff without 

assuming responsibility in any way whatsoever for their employment terms.  

At all material times, it was the Company that was responsible for the 

payment of their wages, their PAYE and their national insurance 

contributions.  It was the Company that entered into the contractual 

arrangements with the contractors and not MUFG who plainly wanted to 

outsource completely any obligations it may have to them at least in relation 

to those relating to their employment. 

46. The contractual arrangements did not include a separate and defined 

obligation on the part of the Company that upon payment of the invoice they 

were to promise to pass on the sums to the Contractors.  That the non-payment 

of the Contractors would have been inconvenient to MUFG, that in itself is not 

sufficient to import an obligation into the terms of the Contract which of 
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course was mutually negotiated and committed to writing by two 

commercially aware organisations.   

47. There is also the role of LBCFL in this.  They had entered into a contract with 

the Company for the invoice discounting arrangements of which MUFG were 

aware at all material times.  It was to LBCFL that MUFG made the Relevant 

Payments because they were aware that it was only LBCFL that could provide 

them with a valid receipt following the assignment of the invoices pursuant to 

the invoice discounting arrangements.   

48. As to the question as to the timing of the creation of the constructive trust, Mr 

Ilyas submitted that it did not come into existence on the making of the 

Relevant Payments.  Instead, he submitted that it was only when the 

Applicants received the surplus from LBCFL in their capacity as the joint 

administrators of the Company.  In other words, the constructive trust would 

not have existed on the date the Company entered administration.   It would 

have come into effect afterwards, when the Company through its joint 

administrators recovered what was left of the Relevant Payments from LBCF.   

I confess I have some difficulty with this submission.  The creation of the trust 

would by necessity on this construction be created after the administration had 

begun.  A central concept of the insolvency scheme involves a defined date 

when it commences.  It seems to me that if a proprietary claim is to be 

asserted to the detriment of the general body of creditors at all, it must exist on 

the date the administration commences.  At that time, MUFG had paid over 

the money to LBCF.  The insolvent estate of the Company would have the 

prospect of receiving a surplus which would be an asset to be realised for the 

benefit of its creditors.       
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49. This analysis has to be considered in the context of the reference to the 

apparently arbitrary results that may be inevitably caused by the 

implementation of the statutory scheme.   In short, it is inevitable that 

creditors will lose out in an insolvency.  Some will have been promised 

payments that never arrived.  Others will be denied delivery of goods that 

have paid for in full or in part.  Others will have made payments for services 

that have not been delivered (such as MUFG in this case).  Notwithstanding 

the fact that all of these types of creditors may have received assurances, 

verbal or otherwise, of the Company's solvency from its representatives, their 

remedy is simply to prove in those circumstances as an unsecured creditor.  

The cases clearly show that where for example money is paid over that can be 

used for the company's own benefit as opposed to money paid for a specific 

purpose or into a separate designated account to abide a future event, no 

proprietary interest survives insolvency sufficient for a tracing remedy to be 

pursued.  It may be that those assurances would give rise to some collateral 

obligation but that of course would be a right to claim in personam and not in 

rem.   

50. However, when replying to submissions made by Mr Ilyas, Mr Tabari 

submitted that there has been no mistake in this case at all.  MUFG was 

contractually obliged to pay the invoices under the terms of the ASA and also 

obliged to pay LBCFL under the terms of the invoice discounting agreement.  

The fact that they expected the money to be paid on to the contractors or that 

the money was received in the knowledge that it would be unable to perform 

the functions of the contract moving forward is no doubt inconvenient, but no 

more inconvenient than the losses suffered by the creditors with the different 
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type of unsecured claim identified above.  I accept that submission.  It would 

be an odd result indeed if it could be said that the deliberate non-performance 

of contractual obligations could create a constructive trust to the detriment of 

the general body of creditors in the manner asserted by MUFG.    

51. MUFG was fully cognisant of its obligations under the terms of the agreement 

that it had freely negotiated with the Company.  It could have tried to 

negotiate an arrangement whereby the Company was obliged to ensure that 

the contractors were paid.  However no such terms were negotiated.  It was 

aware of the obligation to pay LBCFL under the terms of the invoice 

discounting arrangements.  The fact that there may have been collateral 

discussions is not in my judgment sufficient to create a constructive trust in 

the way in which they assert. 

52. There was no obligation on the part of the Company to use the money that was 

received in relation to the payment of its invoices for the payment to the 

contractors.  Indeed in the context of the intervention of the invoice 

discounting arrangements about which MUFG was fully aware, it is difficult 

to imagine how this would operate as a matter of practice.  The best that could 

be said is that when the company received the money from LBCFL, the 

money in the hands of the Company when it was received pursuant to the 

terms of the invoice discounting arrangements was to be applied in this 

manner.  If that were to be the case, then that could and should have been set 

out in the contractual agreement which it manifestly was not. 

53. It follows that I find considerable assistance form the decision of ICC Judge 

Jones in Stones v The Financial Conduct Authority.  Just as he found that the 
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factors in that case did not establish sufficient grounds for the creation of a 

constructive trust, so do I in this case. 

54. The authorities also make it clear that where the statutory scheme commences 

in relation to the administration of an insolvent estate this will inevitably 

involve the implementation of the pari passu rule.  The statutory provisions 

provide the opportunity to recover antecedent transactions and preferences 

that may have been created to give one creditor preference over the others.  

Directors can be held responsible for their actions by way of wrongful trading 

and floating charges which were entered into shortly before the 

commencement of the insolvency can be recovered so that all creditors can be 

dealt with equally.  The fact that the Company may have received money or 

services for which it fails to provide consideration by virtue of its insolvency 

is unfortunately a consequence which is suffered by all those parties who lose 

as a result.  Apparently arbitrary results may well ensue.  However as was 

alluded to in Angove, this goes with the territory of insolvent situations.  The 

statutory scheme is designed to ensure that where they are suffered, the pain 

caused by those perceived arbitrary results is suffered equally amongst the 

particular classes of creditor according to the priority in which they claim.   

55. Based upon the evidence before me, I do not accept that the circumstances of 

this case were sufficient to create a constructive trust to give the Second 

Respondent any proprietary interest in the surplus funds.  It follows that like 

all the other creditors that have lost out as a result of the insolvency of the 

Company, its remedy is simply to prove in the insolvent estate for any losses it 

has suffered as a result of the breach of the contractual obligations that it 

asserts have taken place. 



 

LONLIVE\39610680.1 Page 30 
 

Disposal 

56. For the reasons stated above, I find that the surplus funds form part of the 

insolvent estate of the Company.  It follows that I do not need to consider the 

second limb of the application which sought Berkeley Applegate relief.  The 

only substantive issue that remains to be resolved on the application is the 

claim by LBCFL to an indemnity from the funds.  Since this was not argued 

before me by the agreements of all parties, that matter will be adjourned to a 

date to be fixed to be heard before me. 

57. I am grateful to Counsel for their detailed submissions made both orally and in 

person.  I will hear them as to terms of the order that ought to be made 

consequent upon this judgment. 

 


