
 

 

Evidence in Cases Involving the Sexual Abuse of 

Children (Achieving Best Evidence Guidelines)  

 
A podcast presented by Susan Todd, Emma Williamson 

and Julie Moseley.  
 

 

This podcast will look at evidence in child sexual abuse cases.    

It follows a question and answer format.  

Emma Williamson and Julie Moseley will look at key caselaw in this area and will answer 

questions from Susan Todd about the principles that can be drawn from those cases.  

 

You can find the notes from the podcast on St Philips Chambers website, and you can find our 

contact details at the end of the notes.  

 

 

Susan Todd: The key cases that we will consider are as follows:  

 

T (Children), Re [2020] EWCA Civ 507 (07 April 2020)  

 

Re B (Allegation of Sexual Abuse: Child’s Evidence) [2006] EWCA Civ 773 

Re J (A Child) (Vulnerable Witness: Sexual Abuse:Fact Finding) [2014] EWCA Civ 875 (also 

known as Re A (A Child) (Vulnerable Witness: Fact Finding) 

Re E (A Child) [2016] EWCA Civ 473 (also known as Re E (A Child) (Care Proceedings: Live 

Oral Evidence from Children) 

 

AS v TH [2016] EWHC 532 (fam) (also known as S v H (False Allegations of Abuse) 

 
These cases are significant not because they establish new points of law or new principles but 

because they provide a summary, and in some instances a very thorough overview, of the guidance 

that applies to evidence in sexual abuse cases. 

 



 

 

Before we turn to the caselaw, I will consider the ABE guidelines, which are set out in Achieving 

Best Evidence in Criminal Proceedings (March 2011) and govern the questioning of children 

about allegations.   

 

It is also essential to remember the Cleveland Report (The Report of the Inquiry into Child 

Abuse in Cleveland 1987, Cmd 412 HMS) which set out what Mr Justice MacDonald described in 

AS v TH (above) as “a plethora of salient and important guidance” with respect to cases involving 

allegations of sexual abuse.   

 

The ABE guidelines incorporate many of the recommendations of the Cleveland Report.  

 

 

I’m going to ask Emma and Julie what the case law tells us about how the ABE guidelines play out 

in practice.   Key points that they will look at are:   

• How should a defective ABE interview affect the evidence and the judge’s analysis in a 

sexual abuse case?  

• What if there is no ABE interview? 

• False allegations and the use of the term “disclosures” 

• Pre-trial therapy for children in child sexual abuse cases  

 

What do the ABE guidelines tell us?  

 

 

This summary will not cover every aspect of the ABE guidelines but will set out the most relevant 

guidelines for our topic today.  

 

 

A) First there is the importance of preparation and planning.  The guidelines state at 

paragraph 2.1 that, “The importance of planning cannot be overstated.  The success of an 

interview, and, thus, an investigation, could hinge on it.   Even if the circumstances 

necessitate an early interview, an appropriate planning session that takes account of all the 

information ...is required.”  

 

 



 

 

B) Second, there is the importance of the initial contact interview.   

The ABE Guidelines state at Para 2.5 that “Any initial questioning should be intended to elicit a 

brief account of what is alleged to have taken place, a more detailed account should not be pursued 

at this stage”.  At the initial contact, the person speaking with the child should make a 

comprehensive note of the discussion, particularly the actual questions asked of the witness and 

observations about the witness’ demeanour.   The child’s own words should be used in the record.  

 

 

C) Lastly there is the important section on how to conduct the interview itself.    The 

interview should have four phases: Phase one includes establishing rapport with the child, 

and talking with the child about the importance of telling the truth.  Ground rules should be 

discussed with the child, for example if the interviewer asks a question the child does not 

understand, they should say so.  It should be made clear that the witness can ask for a break 

at any time. Phase two should comprise a free narrative account.  Phase three involves 

questioning, using open-ended questions and the different types of questioning as 

appropriate.  Forced-choice and leadings questions should only be used as a last resort.       

Phase four is Closing the Interview.   If appropriate the interviewer should summarise what 

the child has said.  The interviewer must tell the child to correct them if they have got 

something wrong.  

 

 

Emma Williamson answers questions:  

1. What is the significance of the case of T (Children), Re [2020] EWCA Civ 507 

 

This was an appeal brought by a father against the decision of HHJ Williscroft in Derby.  The 

Judge had made a number of findings of sexual abuse of the child known as X (aged 9) against 

the mother and her partner, W. She also made findings of physical abuse and two findings of 

sexual abuse against the father (1) touching and digital penetration (2) attempting to engage 

X in intercourse. F appealed those two findings of sexual abuse on the basis that (1) the 

evidence relied upon to make the findings is so flawed that it was wrong to place any reliance 

on it (2) the Judge was wrong to describe the allegations made by X in an interview as 

“unprompted” (3) the Judge failed to adequately take into account the context in which the 

evidence found to be reliable was given. The appeal was allowed.  

 



 

 

 

2. What was the evidence that the Judge had relied upon to make the findings and why was it 

flawed? 

 

A family friend, S, gave evidence that X had made allegations to her against the father.   It 

was clear that there was a considerable issue with S’ credibility. There was then a visit by a 

police officer to X on 15th October 2018. Evidence of that officer was that X had made 

allegations to the effect that her father had touched inside her genitals and attempted to engage 

her in intercourse. The difficulty with that visit was that no proper record was kept of the 

discussion with X. The officer didn’t seem to know who else was there or what questions she 

had asked X. X was then ABE interviewed on 28th October 2018 and again on 5th November 

2018. The first ABE interview did not start with the usual truth and lies discussion and X was 

not invited to say if she didn’t understand. The interview was almost 2 hours long and X asked 

more than once for something to eat because she was hungry. The intermediary intervened to 

indicate that X was struggling. During the interview, no alternative explanations were 

explored with X – for example, X had earlier referred to having “bad dreams” about her father 

but the police didn’t check whether the allegations she made were dreams or reality. The 

second ABE interview started by prompting X as to the allegations she had made in her last 

interview.  

 

3. Is a failure to comply with best practice and the guidance for ABE interviews fatal? 

 

 

No. The Court of Appeal was clear that failure to comply with the Guidance will not always 

render the evidence obtained incapable of establishing acts of physical or sexual abuse. But 

where there are significant and numerous deficiencies (as there were here) then that will 

clearly affect the weight to be attached to the evidence. A significant factor in the Re T case 

was that the child had been subjected to considerable sexual abuse by her mother and her 

mother’s partner. The allegations she made against her father were of a similar nature to the 

findings made against them. It is very important therefore, when considering flawed ABE 

interviews that do not comply with Guidance, to look to the external circumstances and facts 

of the case. It was made clear in Re E [2016] EWCA Civ 473 that the Judge must engage in 

an analysis of the process used to gather the evidence and allegations from the child[ren] so 

as to establish whether, in all the circumstances, it is reliable.   

 



 

 

 

4. You said it will affect the weight, will a failure to comply with the Guidance not make the 

ABE evidence inadmissible? 

 

 

No. The Court of Appeal has been quite clear that there is “no question” of such evidence 

being inadmissible. It addressed the issue in Re B [2006] EWCA Civ 773 at paragraph 40-

42. It said that “in a family case evidence of this kind falls to be assessed, however 

unsatisfactory its origin”. The focus therefore of the family court in cases where there have 

been failures to comply with the Guidance will be on the value of the evidence and the weight 

to be attached to it, rather than on admissibility. A parallel can be drawn with the general 

approach to hearsay evidence in the family court. 

 

 

5. What about in cases where there was no ABE interview at all? 

 

The President addressed this question in Re J [2014] EWCA Civ 875 at paragraphs 73-75. 

In that case there was a vulnerable adult known as X who had made allegations against a 

child’s father when she was, herself, 17 years old. There had been no ABE interview. That 

does not, however, rule out consideration of the other evidence about what a complainant has 

said or done – for example here there was the evidence of what she had said to various 

professionals, aged 17, and her oral evidence to the court. The court should, however, be 

careful to consider the impact of the lack of ABE interview. The fact that the Judge in this 

case had not expressly mentioned its absence or brought that absence into her evaluation was 

held to be a significant omission.  

 

 

Julie Moseley answers questions:  

1. What is the significance of the case of  AS v TH [2016] EWHC 532 (Fam)?  

 

The facts of this case are that Mr Justice MacDonald was determining allegations made by 

the mother against the father of one of her two children that he had physically and sexually 

abused both of the children and herself. The father was facing criminal charges in respect of 

the same allegations with a trial date set later in the year. The court found none of the 



 

 

allegations were substantiated. At the conclusion of the hearing the father then invited the 

court on the evidence to make a number of different findings – namely that 

 each of the allegations made by the mother and the children were false;  

 that the children had each been coached or influenced by their mother into making 

allegations;  

 that the mother had told lies to a series of professionals;  

 that a number of professionals had acted in breach of their professional duty by failing 

properly to investigate the allegations;  

 and that, in consequence, the children had suffered significant emotional harm.   

 The judge made each of those findings.  

 

 The case is significant not because it creates any new interpretation of the law – what this 

case gives us is a general overview of the clear case law and guidance which Mr Justice 

MacDonald finds is still ignored by professionals and he reminds us of the damaging 

consequences for children. 

 

His judgment starts by referring to much older cases: Re E 1991 and Leeds in 2008.  

 

In those cases the judges were already expressing concern that, despite the passage of time 

since the Cleveland report in 1987, witnesses had not read it or if they had they ignored the 

conclusions. 

 

 Mr J MacDonald within this case again was asking whether the lessons of the Cleveland 

inquiry have been fully learned, and concluding “no” 

 

For example, he notes and I quote that ‘despite the fact that the use of the term “disclosure” 

to describe a statement or allegation of abuse made by a child has been deprecated since the 

Cleveland Report due to it precluding the notion that the abuse might not have occurred (see 

para 12.34(1)), every professional who gave evidence in this case (except the Children's 

Guardian) used the term “disclosure” to describe what the children had said to them’ 

 

My view is the significance therefore is that it provides a clear restatement and reminder of 

how sexual abuse investigations should be conducted by professional agencies and police,  



 

 

the impact of failure to follow the guidance and how the court should assess the evidence in 

respect of allegations.   It draws together and sets out the clear guidance available for 

professionals in cases of investigating sexual abuse: 

 Case law- Re I-A (allegations of sexual abuse) [2012] 2 FLR 837, Re H(Minors);Re 

K (Minors)(Child Abuse: Evidence)[1989]2 FLR 313 

 The report of the Inquiry into Child Abuse in Cleveland 1987 

 Achieving Best Evidence in Criminal Proceedings March 2011 

 Guidance on joint investigative interviewing of child witnesses in Scotland 

 HM Government Guidance: Keeping children safe in Education (July 2015) and What 

to do if you’re worried a child is abused  (March 2015) 

 

 

2. What does the case say about how sexual abuse investigations should be conducted by 

professional agencies?   

 

Mr Justice MacDonald sets out again the need for clear and scrupulous regard to the guidelines 

by all the different professionals involved with the family and the effect of breaches both on 

a court’s approach to considering what weight the evidence can carry but also that it can lead 

to emotional harm in itself to the child from the professionals if the investigation is not open 

minded, planned and thorough.  

 

The stages he considers in this case are 

a. initial contact with child- clear ABE guidance was not followed 

b.  proper recording in accordance with clear ABE guidance- includes all professionals not 

just police and social workers and recording not just what the child has said but the context 

of them saying it; 

c. social work assessment –  

 Initial action in securing the widest possible information about the child's 

circumstances and family background is an essential pre-requisite to careful 

judgment and purposeful intervention  

 principle aim is obtaining as comprehensive a picture of relationships and pattern 

of family life as possible. An outline of the child's social development together 

with information about the important relationships in the child's life is vital 

information.  



 

 

 Children and families should not be subject to multiple examinations and 

interviews simply because agencies and their staff have failed to plan their work 

together (para 13.10); 

 Throughout the phase of the initial assessment and preliminary decision making, 

social workers should be conscious of the fact that the presumption that abuse has 

taken place can have damaging repercussions for the child and the family . 

Equally, an abnormally low level of alertness to the possibility of child sexual 

abuse may deter children from subsequently trusting adults sufficiently to reveal 

the fact of abuse to them (para 13.22). 

d. Need for police interviews to be planned and ABE compliant 

 

 

 

4.  What does the case say about false allegations?  

a. That care must be taken not to focus attention on statements made by the child at the 

expense of other evidence, particularly where allegations of abuse arise in the context of 

private law disputes. 

The Best Practice Guidance of June 1997 Handbook of Best Practice in Children 

Act Cases Section 4 , Annex para (k) cautions that: 

“Any investigation which focuses attention on the statements of the child runs the risk of 

producing a false result if what the child says is unreliable or if the child's primary care taker 

is unreliable, particularly where the allegation emerges in bitterly contested section 

8 proceedings.” 

 

 

b. It reminds us of the seriousness - Mr Justice MacDonald quoted from Re W 2014 (Ryder LJ) 

‘Given the prevalence of false allegations made by parents against each other in private law 

proceedings, conduct at this level by a parent should be understood to be serious child abuse 

that will usually necessitate intervention by a court’ 

 

c. I think it is important to remind ourselves that the failures of professionals do not lead as an 

automatic consequence to the court finding positively that mother had coached or manipulated 

the children into making false allegations- rather Mr Justice MacDonald  describes that 

repeated and persistent poor practice by a range of professionals aided the mother to ‘succeed 

in enclosing the narrative she had created within a hermetically sealed bubble, thereby 

https://uk.westlaw.com/Document/I5FF1A070E42311DAA7CF8F68F6EE57AB/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://uk.westlaw.com/Document/I5FF1A070E42311DAA7CF8F68F6EE57AB/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://uk.westlaw.com/Document/I67D2D6E0E44811DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://uk.westlaw.com/Document/IB8002BB0E44B11DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://uk.westlaw.com/Document/IB8002BB0E44B11DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)


 

 

succeeding in preventing professionals carrying out the checks that would have revealed that 

the allegations that were being made first by the mother, and then by the children required, at 

the very least, a critical and questioning appraisal. Indeed, by reason of their almost entirely 

unquestioning approach towards the mother, a number of professionals simply acquiesced to 

their confinement in that bubble. Had professionals adhered to well established guidance and 

procedure they would have discovered that the allegations lacked credibility.’ 

 

 

3.   What does Mr Justice MacDonald say about the court’s approach to assessing sexual 

abuse allegations? 

The judge reminds us that the court should adopt a two stage process. First, is there evidence 

of sexual abuse? If so, is there evidence of the identity of the perpetrator?  

The court should consider all of the relevant evidence in the case. There was a broad canvas 

of available relevant evidence concerning the child’s family background, relationships, 

pattern of family life, social development and involvement with other agencies prior to the 

making of the allegations.  

The judge sets out the consequences of breaches in the approach to evidence - If a joint child 

abuse interview conducted by police and social services does not follow the memorandum 

of good practice not only does this affect the forensic value of the interview, but it may 

impede or contaminate any further assessment of the child ordered by the court. 

 

He finds: 

52.  Where there has, as in this case, been a failure to follow the interviewing guidelines, the 

court is not compelled to disregard altogether the evidence obtained in interview but may 

rely on it together with other independent material to form a conclusion ( Re B (Allegations 

of Sexual Abuse: Child's Evidence) [2006] 2 FLR 1071 ) However, where the court finds 

that no evidential weight can be attached to the interviews the court may only come to a 

conclusion that relies on the content of those interviews where it has comprehensively 

reviewed all of the other evidence ( TW v A City Council [2011] 1 FLR 1597 ). 

 

 

 

 And the consequences of breaches on the children- 

 

https://uk.westlaw.com/Document/I3053B4D0066411DBBD8E9749C535E18A/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://uk.westlaw.com/Document/I3053B4D0066411DBBD8E9749C535E18A/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://uk.westlaw.com/Document/IF719269024EB11E08783E0B68A8B6F98/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)


 

 

‘I am further satisfied on the evidence that the actions of certain professionals in this case 

breached well-established principles of good practice, actively contributed to the difficulties 

that I have set out above and materially prejudiced the welfare of both children’ 

 

In this case he found- 

 Almost all professionals and agencies involved with children proceeded on 

unquestioning basis that the mother was telling the truth and failed to interrogate that 

by basic enquiries 

 A number of professionals failed in their duty to keep accurate records of what mother 

and children were saying 

 A number of professionals questioned the children outside ABE interview 

 Agencies failed to coordinate interventions with children 

 Significant breaches of guidance in police interview stage with the children 

 There was extensive therapy and CAMHS intervention before findings of fact and 

criminal trial conducted on the basis that both children had been abused in the manner 

alleged by the mother 

 

 

 

5.   Leading on from that last point, could you tell us about the guidance that exists in 

relation to pre-trial therapy in sexual abuse cases? 

 

 Achieving Best Evidence in Criminal Proceedings (March 2011) accepts that in some cases, 

separate pre-trial therapy or counselling work will be necessary to meet the needs of the 

witness  

 

 There is guidance in Provision of Therapy for Child Witnesses Prior to a Criminal Trial: 

Practical Guidance (CPS and the Department of Health with the Home Office, 2001) 

 What the guidance sets out: "Once the video recorded interview is complete, it should be 

possible for appropriate counselling and therapy to take place. It should become standard 

practice to inform the police and The Crown Prosecution Service about the nature and 

content of the therapy in each case. The defence may justifiably wish to know about both the 

nature and content of the therapy that has taken place before the child gives evidence in 

cross examination" (Paragraph 3.44). 



 

 

 It sets out then precautions which need careful consideration which guide the approach to be 

taken. 

 

6. How does this guidance about therapy bear upon us, as family practitioners? 

 

I suggest two most common situations are-  

a. if during care proceedings there is a view that a child who is likely to be witness in a 

family or criminal trial is considered to need therapy,   

then we need to be aware and make sure everyone else is aware of the very clear 

guidance available before any decisions are made, because of the risks that therapy 

could contaminate the evidence by, for example, the process of repeated discussion, or 

that the evidence is compromised by that suggestion being open.  

A decision should be made in communication with police and CPS and if therapy goes 

ahead the therapist also be fully familiar with the guidance. 

For example, self esteem work can be done and fully recorded, while avoiding 

discussion of an allegation. 

b. If we are dealing with fact finding issues there is a clear importance of establishing what 

therapy, if any, there has been, when it was in relation to any allegation or any interview, 

the content of the therapy (were the allegations talked about, was it on the basis of them 

as established fact) and what recording there is of what has been discussed.  Then we 

have to consider the interplay of all this with the allegations themselves and ensure the 

court considers this.  

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

[Postscript Notes: Extract from the judgment in AS v TH 2016 EWHC 532 

 

 52.  Where there has, as in this case, been a failure to follow the interviewing 
guidelines, the court is not compelled to disregard altogether the evidence obtained 
in interview but may rely on it together with other independent material to form a 
conclusion ( Re B (Allegations of Sexual Abuse: Child's Evidence) [2006] 2 FLR 
1071 ). However, where the court finds that no evidential weight can be attached to 
the interviews the court may only come to a conclusion that relies on the content of 
those interviews where it has comprehensively reviewed all of the other evidence 
( TW v A City Council [2011] 1 FLR 1597 ). 

 

 

228.  Standing back to survey the broad canvas of the evidence, I am satisfied for the 
reasons I have given that not only were the allegations made by the mother and the 
children false, but further that the allegations made by the children were generated by the 
mother placing unwarranted emotional pressure on the children by herself making false 
allegations regarding TH and making them known to the children, by inappropriately 
involving the children in adult discussions and by, on occasion, actively coaching the 
children to make allegations against TH. 

229.  In the case of Re W (A Child) [2014] EWCA Civ 772 Ryder LJ (as he then was) 
observed as follows with respect to the significance of parents who make or cause to be 
made false allegations of physical and sexual abuse: 
“Given the prevalence of false allegations made by parents against each other in private 
law proceedings, conduct at this level by a parent should be understood to be serious child 
abuse that will usually necessitate intervention by a court.” 

230.  Within this context, and having regard to the extensive matters set out above, I am 
satisfied that that N and S have been the subject of emotional abuse by their mother by 
reason of her conduct towards them as set out above. I am satisfied that as a result of the 
conduct of the mother detailed in this judgment both children have suffered significant 
emotional harm. 

231.  As I stated at the outset of this judgment, this is a very concerning case. In August 
2014 the mother manufactured alarm using a falsified version of past events in an attempt 

https://uk.westlaw.com/Document/I3053B4D0066411DBBD8E9749C535E18A/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://uk.westlaw.com/Document/I3053B4D0066411DBBD8E9749C535E18A/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://uk.westlaw.com/Document/IF719269024EB11E08783E0B68A8B6F98/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://uk.westlaw.com/Document/IB48B9B61F15111E3B576E1B3269CFF4C/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)


 

 

to avoid returning the children to Scotland. Using a combination of emotional pressure, 
inappropriate exposure to adult discussions and, on occasion, coaching, the mother 
proceeded to recruit the children to her cause. With the aid of repeated and persistent 
poor practice by a range of professionals the mother further succeeded in enclosing the 
narrative she had created within a hermetically sealed bubble, thereby succeeding in 
preventing professionals carrying out the checks that would have revealed that the 
allegations that were being made first by the mother, and then by the children required, at 
the very least, a critical and questioning appraisal. Indeed, by reason of their almost 
entirely unquestioning approach towards the mother, a number of professionals simply 
acquiesced to their confinement in that bubble. Had professionals adhered to well 
established guidance and procedure they would have discovered that the allegations 
lacked credibility. 

232.  It is important to recognise that the professional failures I have set out have had 
consequences. By reason of the failure of the relevant agencies to follow the clear and 
well established guidance and procedure the children were not only left in a situation 
where a parent was permitted to persist in conduct that was harmful to their emotional 
welfare but, by their omissions, those agencies actively contributed to that harm. 

233.  Child abuse, including child sexual abuse, exists as a terrible reality in society. 
Professionals charged with safeguarding the welfare of children must be constantly 
vigilant. As Ms Lot rightly pointed out to me, professionals are trained to adopt an 
approach by which they recognise that such abuse can happen anywhere. However, in 
circumstances where false allegations of abuse are also a reality in society, it is essential 
that this professional vigilance is allied firmly to the rigorous application of practice and 
procedure designed to ensure the proper investigation of allegations of abuse if injustices 
are to be avoided. 

234.  Within this context, this case suggests that it is once again necessary to re-iterate 
the importance of the principles set out at Paragraphs 22 to 52 above. When investigating 
allegations of child abuse, including allegations of child sexual abuse, it 
is imperative that all professionals involved adhere to the law and guidance set out in 
those paragraphs so as to ensure the rigorous and fair investigation of allegations that is 
the foundation of ensuring the children concerned are safeguarded.]  
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