
Guide to being a trustee





Contents
04 What is a trust?
05 The Three Elements
06 The Role of a Trustee
08 Other Powers & Questions

London Head Office
7 Birchin Lane
London
EC3V 9BW

T 0207 061 2345
F 0207 929 7876

Tunbridge Wells 
18 Church Rd 
Tunbridge Wells
TN1 1JP

T 01892 615 615

info@thepennygroup.co.uk
www.thepennygroup.co.uk
03/01/2018



What is a trust?

A trust is essentially a legal means of allowing a gift to 
be made to someone without giving them control over  
the gifted “property”.

Trusts are used alongside life assurance in 
particular as they offer three very important 
benefits:
—  They ensure payments can be made without the need  

for probate delays, which can cause delays of 6 months 
or more.

—   They help mitigate inheritance tax, as these gifts in trust 
fall outside the deceased plan holder’s taxable estate.

—  They can ensure that the proceeds are paid to the 
person nominated by the plan holder and no-one else, 
regardless of whether a will is in place or not.

Becoming a Trustee
If you are asked to act as a trustee it is important that 
you have enough information to be able to understand 
your role. This guide aims to give you this and it should 
answer any questions you have about your role as trustee, 
including the powers that this role gives you and what’s 
expected of you.

The position of trustee carries with it a high level of 
responsibility, so it’s not something that you should enter 
into without serious consideration.

Not everyone can be a Trustee
And not everyone would want to be one
In this guide we aim to give you an overview of what being 
a trustee means. If you are uncertain about whether you 
should, or indeed want, to take on the duties of a trustee 
we would advise you to seek professional advice from 
someone who specializes in this area.
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The Three Elements

— The donor (or settlor) is the person who sets up the trust. 

— They will appoint one or more trustees and decide who the beneficiaries will be.

—  They will also provide the ‘property’ that will be held by the trust. This ‘property’ 
is known as the ‘trust fund’. Trusts can be set up by joint settlor/donors

—  The beneficiary is the person who is or may become entitled to the plan’s proceeds.

— There may be more than one beneficiary on a plan.

—  A beneficiary can also be a trustee, however care must be taken to avoid any conflicts 
of interest. 

—  Beneficiaries of the trust can challenge whether the trustee(s) are acting in their best 
interests, and can take legal action if you act outside the terms of the trust.

—  This is possibly the most important role within a trust and carries with it several 
responsibilities. In the majority of cases there will be more than 1 trustee.

—  The overall duty of the trustee(s) is to manage the fund and ensure that the terms of 
the trust are carried out and your duty of care lies with the beneficiaries. In general, 
you must do whatever is in the best interests of the beneficiaries. Any actions you carry 
out must be authorised by the terms of the trust and the law that governs trusts.

—  The trust form sets out the powers you will have that allow you to carry out these 
duties and the settlor’s wishes.
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You have a duty to invest the trust fund
As trustee you can invest the trust fund as if you were the 
owner, and you have wide powers of investment, however a 
statutory duty of care is in place to ensure that you exercise 
this authority responsibly. 

If you have to provide different  
benefits to each beneficiary, you must 
act impartially
For example, if the trust says that one beneficiary is to receive 
income from the trust but another beneficiary will receive the 
capital, you need to invest the fund appropriately.

You may delegate some of your powers
You can delegate your powers of investment and management 
to someone else, but not the power to decide how to distribute 
any income or capital. So you could use a fund manager  
to make the investments for you but only you can deal with 
any income or capital distribution.

You must obtain and consider proper 
advice before exercising your powers  
of investment, if appropriate
This requirement does not apply if, for instance, the cost 
of advice outweighed the benefit of it, or if you’re already 
suitably qualified yourself.

You must ensure you recover any debt 
owed to the fund
You are responsible for making sure that all monies  
due to the fund are collected

You must keep records of your 
decisions and actions
You may need to prove that you’re managing the trust  
fund properly.

You must not use the trust to benefit 
yourself, unless authorised by the trust deed
However you may be able to charge a fee if you are acting 
in a professional advice capacity.

The Role of a Trustee

As well as understanding your duties, it’s important  
that you also read the trust form and understand the 
powers you have been given.
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Here are some of the other powers you 
may have as a trustee
The law also gives you the power to:
—  Use income from the trust for the education or 

maintenance of a beneficiary who is under the age of 18 
(or under the age of 16 in Scotland)

—  Give capital to a beneficiary before they become entitled 
to demand it

— Sell trust property
— Give receipts
—  Insure trust property

Additional powers may  be set out  
in the trust form such as:
— Exercise any options within the plan
—  Pay benefits to the parent or guardian of a beneficiary 

who is not yet 18 (or under the age of 16 in Scotland)
— Lend money to any of the beneficiaries
—  Borrow using the trust fund as security
—  Some trusts will also give you the power to change the 

beneficiaries. This can be very useful if there’s a change in 
circumstances making it no longer appropriate for the 
original beneficiaries to still benefit.

—  Other powers given only to the settlor while he  
or she is alive, may then be passed to the trustees 
i.e.: the power to appoint or remove trustees.

Not everyone can be a trustee
All trustees must be 18 or over (16 or over in Scotland)  
and be mentally able to look after other people’s money. 
They should also have a sound financial history. With 
many trusts, the settlor is automatically a trustee as it’s 
likely they’ll want to help manage the trust fund while 
they’re alive.

It’s possible for a beneficiary to be a trustee, but this can 
create a conflict of interest. For example, where there are 
two children and only one of them is appointed to act as 
trustee, he or she may try to take advantage of this position 
and try to influence the other trustees into agreeing to 
appoint all the benefits to them and not to their brother  
or sister.

How many trustees should there be?
It is strongly recommended that at least one trustee  
is appointed in addition to the settlor (this is mandatory  
in Scotland). 

This will avoid having to wait for probate if the settlor dies 
and there’s no other trustee. Generally, there’s no official 
limit to the number of trustees a trust can have. However, 
having more than 3 or 4 could be impractical because 
signatures of all trustees are needed whenever any action 
is taken.

Can you retire from being a trustee?
Yes, but only if there’s someone else able to continue  
was a trustee. In England and Wales the other trustees 
must agree to this, but this is not necessary in Scotland. 
You can’t retire if you’re the only trustee, unless the settlor 
appoints someone else to act as trustee instead of you.  
You should also remember that even after you retire you 
can still be held responsible for actions you carried out 
when you were a trustee.

Other Powers & Questions
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Is agreement of the trustees necessary?
In England and Wales all trustees usually have to agree 
on an action for it to be carried out. However, if the trust 
allows it, agreement for an action can be given by a 
majority. They also need signatures from all the trustees 
before any action on the plan can be taken, for example 
a cancellation or a death claim. In Scotland the situation 
is different. The majority of the trustees can authorise 
an action unless the trust says that there must be an 
agreement from all trustees.

Can I be removed as a trustee  
against my will?
In some circumstances, you can be removed as a trustee:
—    If you’re no longer deemed suitable to be a trustee;  

e.g. if you disregard your duties.
—  If you’re unable to act; e.g. if you become physically  

or mentally incapacitated.
—   If you’re unwilling to act; e.g. if you refuse to carry out 

your duties as trustee.
—   If you remain outside of the United Kingdom for more  

than 12 months (in a Scottish trust, this period is 6 months).

Some trusts contain a power for the 
settlor to remove you
This power can usually only be used if there will be at least 
one trustee remaining on the trust after you’re removed  
(in addition to the settlor). Anyone who feels a trustee 
should be removed from a trust should seek legal advice 
before doing so.

What happens when the trust fund  
is paid to the beneficiaries?
The trustees are responsible for paying the trust fund to 
the beneficiaries, but must have a ‘Deed of appointment  
to benefit (absolute)’ form before distributing any benefits.

Depending on the circumstances this may give rise to a tax 
liability, so specialist tax advice should be sought before 
the trustees make such an appointment.

You may also wish to take independent advice on preparing 
trust accounts and obtaining a receipt and discharge from 
the beneficiaries once payment has been made. 

If you are thinking of taking on the 
role of trustee or want to find out more 
about putting  policies into trust we 
recommend you take  both legal & 
financial advice.
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