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The exception: State of affairs offences
Whilst it is a general principle of actus reus that the guilty act must be a voluntary action of the defendant, there is an exception 
to this rule, it does not conclusively apply to all criminal offences.

There exists a category of offences known as ‘state of affairs offences’, these include a small range of crimes, whereby a 
defendant satisfies the actus reus of the crime by being in a certain ‘state of affairs’, this means being at a particular place at 
a particular time, even where they were not there voluntarily. Proof of those particular circumstances satisfies the actus reus, 
irrelevant of whether the defendant demonstrated voluntarily fault getting there. The existence of these offences is justified  
upon the grounds that, however a defendant got there, such circumstances are so dangerous to others or demonstrate such  
fault that a criminal prosecution is justified.

Key Case
Hill v Baxter (1958)
Facts: The defendant drove across a road junction, ignoring an illuminated ‘halt’ sign and hit another car.  
The defendant was in a confused condition after the incident and had no recollection of it occurring. There was no 
medical explanation for this confusion or memory loss.

Outcome: Guilty

Legal principle: Whilst the defendant in this case was found guilty, the judges outlined circumstances where a defendant 
would be in a state of automatism, not acting voluntarily and therefore not guilty of an offence. These circumstances 
included, if whilst driving, a defendant suffered a stroke or epileptic fit, if they were hit on the head by a stone or attacked 
by a swarm of bees.

Key Case
Winzar v Chief Constable of Kent (1983)
Facts: The police were called to remove an intoxicated defendant from a hospital. The police placed the  
defendant inside their vehicle outside of the hospital and charged him with being drunk on the highway. 

Outcome: Guilty

Legal principle: The elements of this offence required proof that the defendant was drunk on the highway as a 
question of fact, nothing further.

2 The actus reus must be a positive action
The second general principle of actus reus requires that the actus reus of an offence must be satisfied by an ‘act’, a positive 
physical action by the defendant. This means that the defendant must have undertaken an action under in order to satisfy the 
offence. Actus reus generally cannot be proved via inaction. Therefore generally, an offence cannot be committed by a mere 
omission (a failure to act). 

The criminal law generally prohibits certain acts that if proved amount to criminal offences, usually, the criminal law does not 
impose obligations to act and then punish for any inaction.

The exceptions: Omissions:
Whilst the general principle is that the actus reus of a crime cannot be satisfied by inaction, a failure to act, there are two 
exceptions to this rule.

In other words, there are two ways that a defendant can commit an offence via omission, two circumstances where the actus  
reus of an offence can be satisfied by inaction on the part of the defendant, otherwise known as a failure to act.
 1 Where Parliament have created an offence which criminalises a specific failure to act e.g., if without reasonable excuse, a 

defendant fails to co-operate with a preliminary roadside breath test is an offence under s6(6) Road Traffic Act 1988. 

 2 Where the law recognises that the defendant is under a duty to act and they fail to act, this inaction can form the actus reus 
of a criminal offence, even where there is no reference in the definition of the crime to any ‘failure to act’. If there is no duty 
to act, the inaction cannot constitute the actus reus of a criminal offence. 

Exam Gold  In a scenario question you only need to discuss the law of omissions if the defendant has 
committed the actus reus of the offence via a failure to act, by not acting, not intervening, rather than doing 
something that constitutes / causes actus reus. All fatal and non-fatal offences can be committed by omission. 
The only exceptions to this rule are the offences of assault and unlawful act manslaughter, both require proof  
of an act and therefore cannot be committed by omission.

Example: Ahmed and Amira
Ahmed was playing on a zipwire at his local park with his friends, who were stood close by taking pictures. As Ahmed got to the 
end of the zipwire the wire snapped and sent him flying towards his friend Amira. Ahmed knocked Amira over and she suffered  
a sprained wrist. Ahmed would not be guilty of a crime here, his actions were not voluntary, they were caused by the faulty wire, 
further he had no mens rea in relation to Amira.

Example: Sandia the Bystander 
Sandia was walking around a reservoir, as she every Sunday morning. On this particular morning, Sandia noticed that there 
was a child struggling to stay afloat in the water. Sandia, who has a fear of water herself, walked on past and the child 
drowned. 

Sandia’s actions would not amount to the actus reus of a crime as this is known as a ‘pure omission’, she did not cause the 
child to in the river, or have any link to them, so bears no liability as a mere bystander.

The common law recognises six duties to act:
 1 A duty specified in a contract of employment: a person’s contract of employment may specify that particular duties have to  
  be undertaken to a particular standard, which, if the defendant fails to complete may form the actus reus of an offence. 

Key Case
R v Adomako (1994)
Facts: The defendant was an anaesthetist employed by a hospital. His contractual role was to safely provide  
anaesthesia and pain relief to patients during operations. During one operation the defendant failed to notice that a 
patient’s breathing tube had become disconnected, once alerted to an issue he failed to check the tube as a competent 
anaesthetist would have done and the patient died. 

Outcome: Guilty

Legal principle: His failure to adequately perform his duties satisfied the actus reus of gross negligence manslaughter 
because he was under a contractual duty to act.
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One Sentence Case Summary – General Elements of Liability: Actus Reus

Name Topic Link Legal significance

Hill v Baxter (1958) Actus reus – 
voluntary principle

If a defendant carries out the actus reus of a crime involuntarily, they will 
not be guilty of the offence, for example, if whilst driving a driver crashed 
because they suffered a stroke or epileptic fit, or if they were hit on the 
head by a stone of attacked by a swarm of bees, they would not be guilty 
of a criminal offence.

Winzar v Chief 
Constable of Kent 
(1983)

Actus reus – State 
of affairs offences

If a defendant is prosecuted for a state of affairs offence, nothing further is 
required than proof that as a question of fact the state of affairs required 
by the offence was proved.

R v Adomako (1994) Actus reus – 
contractual duty to 
act

If a contract specifies a particular duty to act and the defendant fails to 
fulfil that duty, they may commit the actus reus of a criminal offence by 
omission. 

R v Gibbins and 
Proctor (1918)

Actus reus – duty to 
act via relationship

If a parent, or stepparent acting as ‘loco parentis’ fails to adequately care 
and provide for a child this may form the actus reus of a criminal offence 
where the child comes to harm, as they owe the child a duty of care. 

R v Instan (1893) Actus reus – duty to 
act due to assumed 
responsibility

Where one person assumes or retains responsibility for another a duty to 
act may be imposed meaning that if that other comes to harm due to the 
inaction of the defendant, this failure to act may form the actus reus of a 
criminal offence. 

R v Evans (2009) Actus reus – 
duty to act due 
to contribution 
or creation of a 
dangerous situation

Where a defendant created or contributed to the creation of a state of 
affairs which they knew, or ought reasonably to know had become life 
threatening, any consequential failure to act which results in harm to the 
victim may form the actus reus of a criminal offence.

R v Dytham (1979) Actus reus – duty 
to act due to public 
duty from an official 
position 

A policer officer has a public duty to act due to his official position. Police 
officers have a duty of care to all of society and must not fail to fulfil this 
duty by act or omission. 

R v Willoughby 
(2005)

Actus reus – duty 
to act due to a 
combination of 
factors

In some circumstances a defendant may be under a duty to act due to the 
combined presence of a number of factors, where proved any following 
failure to act may form the actus reus of a criminal offence.

R v White (1910) Actus reus – factual 
causation

The defendant was not guilty of the murder of his mother by the poisoning 
of her drink as she did not ingest the poison, but for his actions she would 
have died, thus factual causation was not satisfied.

R v Kimsey (1996) Actus reus – legal 
causation

For legal causation to be satisfied it does not need to be proved that the 
defendant was the principal, or a substantial, cause of the death, it is 
enough to prove that there was something more than a slight or a trifling 
link between the defendant’s actions and the criminal consequence.

R v Pagett (1983) Actus reus – legal 
causation – third 
party intervention

Where a third party intervenes in the causal chain between the actions 
of the first defendant and ultimate outcome, they will only break the 
causal chain where it is proved they are free, deliberate, informed and so 
independent of the act of the accused that it should be regarded in law as 
the cause of the victim's death, to the exclusion of the act of the accused.

R v Smith (1959) Actus reus – legal 
causation – poor 
medical treatment

Poor medical treatment will not break the causal chain where the original 
injury is still operating at the point of death, only, if the second cause is 
so overwhelming as to make the original wound merely part of the history 
can it be said that the initial wound has not caused the death.

R v Cheshire (1991) Actus reus – legal 
causation – poor 
medical treatment

Even in cases where negligent medical treatment appears to be the 
immediate cause of the victim’s death, this should not prevent the original 
defendant liable unless the ‘negligent treatment was so independent of 
his acts, and in itself so potent in causing death, that they regard the 
contribution made by his acts as insignificant’.

R v Malcherek & 
Steel (1981)

Actus reus – legal 
causation – 
withdrawal of life-
sustaining treatment

Where a defendant injures a victim that requires them to be placed on life 
support, the defendant will continue to be the operating cause of death, 
the withdrawal of life-sustaining treatment does not break the chain of 
causation between the initial injury and the death.

R v Roberts (1991) Actus reus – legal 
causation – actions 
of the victim

If a victim does something so daft or unexpected in reaction to the act of 
a defendant, the chain of causation will be broken by the victim’s acts as 
they are not objectively foreseeable. 

R v Dear (1991) Actus reus – legal 
causation – actions 
of the victim

Where a victim exacerbates injuries caused to themselves by the 
defendant, this will not break the causal chain where the victim ultimately 
dies from the injuries that were originally inflicted by the victim, even 
where worsened by the victim. There are effectively two causes of death.

R v Holland (1841) Actus reus – legal 
causation – neglect 
of the victim

A defendant is not discounted as an operating cause simply because a 
victim refuses recommend medical treatment, even if this could have 
avoided the ultimate harm that is caused to the victim. Refusal of medical 
treatment is not a novus actus interveniens.

R v Hayward (1908) Actus reus – legal 
causation – the thin 
skull rule

The defendant’s actions remain the operating cause of death even where 
death is only likely or accelerated due to a pre-existing condition of the 
victim, whether that condition be known or unknown.
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Key Case
Attorney General’s Reference No. 3 of 1994
Facts: At around 22-24 weeks pregnant, the victim was stabbed multiple times by the defendant, the father  
of the unborn child. The defendant clearly had intention to cause grievous bodily harm to the mother. 17 days after 
the stabbing the victim went into early labour and whilst the baby was born alive, the baby died 121 days later as a 
consequence of the premature birth, caused by the defendant’s actions. The defendant was prosecuted for the murder  
of the unborn child for which he was acquitted. 

Outcome:  No liability outcome – Attorney General’s references involve reviewing points of law

Legal principle: The principle of transferred malice could not apply here as it only operates where the mens rea of one 
crime causes the actus reus of another crime. The mens rea of intent to seriously harm the mother, a living being, could 
not be transferred to intent to harm the foetus, a foetus not being legally recognised as a living person that is capable of 
being murdered.

Key Case
Sweet v Parsley (1970)
Facts: The defendant rented her property to tenants, during their tenancy drugs were found within the property  
and the defendant was prosecuted for being concerned in the management of premises being used for the purpose of 
smoking cannabis resin. The defendant denied liability upon the basis that she had no awareness that the illegal activity 
was happening. The question for the court was whether this was a strict liability offence, as the statute appeared to 
suggest, if so, her lack of knowledge was irrelevant. 

Outcome: Not guilty

Legal principle: Where there is dispute about the nature of the offence, the courts should first consider the wording of 
the act, even where there is no indication of mens rea, the presumption is still that Parliament intended for mens rea to 
be required. In order to determine the true nature of the offence, the courts should look outside of the Act to determine 
the intention of Parliament and if Parliament intended to create a strict liability offence this must be enforced. A quasi-
criminal offence is more likely to be a strict liability offence. This offence did require mens rea despite no explicit 
reference to it within the statute.

Key Case
R v Williams (2001)
Facts: The defendant regularly drove a car, despite the fact that he had neither a driving licence nor insurance.  
The defendant was driving along a dual carriageway, adhering to the speed limit, when the victim stepped out in front 
of his car, the defendant could not avoid hitting him and the victim died as a result of the injuries sustained. The Crown 
accepted that there was no fault or carelessness in the defendant’s driving, but he was nevertheless prosecuted for 
‘causing death by driving when unlicensed, disqualified or uninsured.’ The defence argued that the offence required 
some fault to be proved, as in these circumstances a licensed insured driver would face no penalty as the standard of 
driving was not at fault. 

Outcome: Guilty 

Legal principle: Whilst generally criminal offences require proof of an Act alongside fault or blameworthiness, the 
wording of the statute here is clear, liability can be imposed without any proof of fault or blameworthy conduct. This was 
the offence that was created by Parliament.

Exam Gold  Question 7 in the exam will always be a substantive application question where you are asked 
to ‘suggest’ why something is or is not proved. A possible question could be ‘suggest why the principle of 
transferred malice would not operate here’ after a short scenario. Equally, a question could ask you to suggest 
why the principle of transferred malice would be successful. Where a question asks this, you should explain the 
principle of transferred malice, with reference to a case, then spend the rest of the answer discussing why it 
does / does not apply to the short scenario you have been provided with. 

Strict liability 
‘Strict Liability’ is not a type of mens rea, but a type of offence which requires no/partial mens rea in relation to some or all of 
the actus reus. These offences are often known as ‘no fault’ offences, proof of the criminalised act alone is sufficient to enforce 
liability, no fault in terms of foresight needs to be proven. State of affairs offences (chapter 1) are a form of strict liability offences. 

It is important to note if reading around this area, that there is a distinction between strict liability offences and absolute liability 
offences. As described a strict liability offence requires no/partial mens rea in relation to some of the actus reus, an absolute 
offence requires no mens rea in relation to any of the elements of actus reus. 

Strict liability offences are normally ‘regulatory’ and not regarded as crimes committed by criminals e.g., speeding, health and 
safety regulations and various pollution offences. As a consequence, strict liability offences often attract minor sentences, such as 
fines, as these can be enforced against companies and corporations. Strict liability offences are normally created by Parliament 
and defined in a statute. 

Just because a statute makes no reference to mens rea does not automatically mean that the offence is one of strict liability. 
The courts always start with the presumption that the offence is one that does require mens rea and will only displace this 
presumption where it can be proved that the crime is one of social concern and it is necessary to impose strict liability because 
this will protect the public by enforcing higher standards within the community.  

Reasons for strict liability offences
 1 Strict liability offences save the legal system time and money: strict liability offences do not require lengthy prosecutions or 

court time. For most offences the defendant will be notified in writing and simply pay a fine as their punishment, for example 
when a person is caught speeding, they get notification through the post of the offence and a date by which to make 
payment. There is little cost associated with this process. This therefore means that organisations such as the courts and 
the probation service are not required, and a substantial amount of money is saved. The courts can therefore be saved for 
offences which require discussion in court. 

 2 Strict liability offences act as a deterrent: in areas where strict liability offences are enforced, this acts as a deterrent to 
potential offenders as they know, if they are caught, they will be convicted whatever the circumstances. This lack of 
opportunity to defend liability is hoped to deter individuals from undertaking those acts.  

 3 Strict liability offences place the onus on individuals to be responsible for their actions: where an offence is one of strict 
liability, this encourages potential defendants to undertake higher standards of care in fear of conviction for an offence. The 
onus on maintaining standards and not undertaking criminal actions is placed on defendants as they know that they will have 
no defence if they have committed a strict liability offence. 

 4 Strict liability offences are quasi-criminal offences: whilst many argue that the existence of such offences is unfair, strict 
liability offences only tend to be minor in nature, so a strict liability conviction is unlikely to have a significantly detrimental effect 
on an individual. For example, individuals who are caught speeding for the first time tend to get a £100 and 3 penalty points.

Example: Transferred Malice

A defendant wishes to break the 
window of his local fish and chip shop. 
He wants to do so because he has an 
ongoing feud with the owner. 

In these circumstances, although the mens rea of criminal damage cannot transfer to complete the offence of battery occasioning actual 
bodily harm against the fish and chip shop employee, as there is not an offence that has this actus reus and mens rea combined. In order 
to establish liability in relation to the non-fatal offence, the prosecution would likely have to rely upon the mens rea of recklessness.  

Late at night, when he believed no-one 
to be around, the defendant goes to 
the fish and chip shop with a brick and 
throws it with force at the window. 

MR – intention to destroy or damage 
(criminal damage).

The brick not only breaks the 
window, but hits one of the 
employees of the fish and chip shop 
who is working inside, after hours, 
cleaning out the fryers. 

AR – battery occasioning actual 
bodily harm.
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Key Case
R v Clinton (2012)
Facts: The defendant and victim had been married for 16 years and had two children. The victim left the family  
home alone as part of a trial separation. She had admitted to the defendant that she had been having an affair and had 
sex with numerous other men. One day she made arrangements to return to the family home to collect some items. 
Prior to her returning the home the defendant drank and took drugs and found sexually explicit messages and images 
on her Facebook page, when confronted, she taunted him with graphic details about the sexual encounters. During a 
subsequent argument she said that she did not want to have the children after their separation and that he did not have 
the guts to commit suicide, as he had been researching. The defendant killed the victim and then took pictures of her 
posed semi-naked body and sent them to her lover. At trial the defence of loss of control was not left to the jury due to  
a misdirection as to the sexual infidelity exclusion, the defendant appealed.  

Outcome: Appeal allowed – re-trial ordered*

Legal principle(s):
1 However grave or provocative, sexual infidelity on its own, cannot be recognised as a qualifying trigger in 

accordance with the statute.

2 Things said or done associated with sexual infidelity are not excluded, for example admissions of sexual infidelity 
can amount to ‘things said’ e.g., if a woman came home to find her husband having sex with her sister and then 
taunted the woman, the words could be a qualifying trigger and the sexual infidelity cannot be ignored.

3 Where there are other qualifying triggers present, alongside sexual infidelity, the context of the sexual infidelity can 
be considered to determine if the thing said or done meetings the conditions of the qualifying trigger. Whilst the 
context can be considered, the sexual infidelity still cannot be considered as a trigger.

4 Evidence of sexual infidelity can still be disclosed at trial as it is relevant to the third element of the defence and may 
be relevant if diminished responsibility is being considered as an alternative defence.

* Prior to the re-trial Clinton entered a guilty plea in relation to the murder charge and was sentenced accordingly. *

3 A person of the D’s sex and age, with a normal level of tolerance and self-restraint, in the circumstances of D, would 
 have reacted in the same or similar way:
This third element of the defence introduces a further objective assessment into the availability of loss of control, as clarified 
in R v Clinton, Parker & Evans (2012), ‘…even faced with situations which may amount to a qualifying trigger, the defendant is 
nevertheless expected to exercise a degree of self-control’. This again is a question of fact to be decided by the jury.

This provision considers whether a person of the defendant’s sex and age, in those circumstances, but with an ordinary 
temperament would have had a similar reaction, this is understood to mean the reaction of the reasonable man would be similar, 
not that the reasonable man would have lost control. 

Key Case
R v Christian (2018)
Facts: The defendant lived in a shared house with the first victim, they got into a verbal dispute, later that  
evening continued with the first and second victim, and the second victim’s two sons. The defendant stabbed all four  
of them during the conflict, the first and second victim died from multiple significant wounds and the two sons sustained 
severe injuries. The defendant claimed he was defending himself from attack from the four others and could not recall 
use of the knife or stabbing the others. The judge refused to allow the defence of loss of control to be left to the jury.

Outcome: Guilty of murder. Defence failed

Legal principle: Whilst a reasonable person in the defendant’s circumstances may have reacted by using significant force 
in self-defence, the attack conducted by the defendant and his behaviour was so extreme that no jury could conclude 
that a person of the defendant’s sex and age would have reacted in the same or similar way. 

Whilst it is a largely objective test, there are subjective elements contained within it, firstly the defendant’s sex and age are 
relevant, this recognises that a person’s sex and age may affect the reaction that they have. 

The ‘circumstances of the D’ further introduces a subjective element, this means that the situation of the defendant, the qualifying 
triggers, and any sexual infidelity can be considered as a circumstance of the defendant, however the statute does restrict the 
relevance of some circumstances. 

s54(3) In subsection (1)(c) the reference to “the circumstances of D” is a reference to all of D’s circumstances other 
than those whose only relevance to D’s conduct is that they bear on D’s general capacity for tolerance or self-restraint.

Factors that the courts have previously concluded to be excluded under this provision are a mental disorder of the defendant if it 
affects their ability to exercise self-control, any voluntary intoxication of the defendant, and any general character traits such as  
if the defendant was a particularly volatile or irrational individual.  

Example: Adrian’s Extreme Reaction
Adrian was an elderly gentleman who suffered from depression which caused aggressive episodes. One day he became 
involved in an altercation in a car park with a teenager. The teenager admitted that he was part of the gang that had been 
tormenting Adrian for a number of years with hoax calls, criminal damage and spreading malicious rumours. Adrian lost 
control and deliberately ran the teenager over in the car park. Having ran him over he reversed his car and kept on running 
his car over him despite the fact he was on the floor defenceless. 

The reaction of Adrian here was so extreme, a jury may conclude that the third element of the test is not proved as no person 
of the D’s sex and age would have reacted in such a way, further as Adrian’s depression appears only to affect his ability to 
exercise self-control, it would likely not be accepted as a ‘circumstance of the defendant’.

Diminished responsibility
The defence of diminished responsibility, like the defence of provocation, was introduced in the Homicide Act 1957 and is 
contained in s2(1). When the area of voluntary manslaughter was subject reform by the Coroners and Justice Act 2009, the 
defence was not abolished and replaced, but rather updated, the updates were outlined within s52 Coroners and Justice Act 
2009.

The full citation for reference is therefore s2(1) Homicide Act 1957 as amended by the Coroners and Justice Act 2009. 
Diminished responsibility like the defence of loss of control is a special and partial defence.  There are four elements of the 
defence, all of which must be proved in order for the defence to be available. 

The test for diminished responsibility

1 The defendant was suffering from an abnormality of mental functioning which;
2 Arose from a recognised medical condition;
3 That substantially impaired the defendant’s ability to; (a) understand the nature of D’s conduct; (b) form a rational   
 judgment or; (c) exercise self-control and;
4 Provides an explanation for the defendant’s acts / omissions in doing or being a party to the killing.

1 Abnormality of mental functioning
The first element of the defence requires the jury to determine as a question of fact, rather than medicine, whether the 
defendant’s state of mind at the time of killing was ‘abnormal’. 

The phrase under the Homicide Act 1957 was ‘abnormality of mind’ and was updated to ‘mental functioning’ by the Coroners 
and Justice Act 2009, neither statute sought to define this term, we therefore must rely upon the common law definition as 
provided by the courts.


