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About this study book
This tutor2u AQA A-Level Law study book provides a comprehensive set of essential study notes on the 
Law of Tort which is assessed in Paper 2 of the AQA Law A-Level exam series.

We've broken down each section into:
 • Specification links; Exam reference and topic content
 • Complete, concise notes on each topic including relevant statutes, case law and examples
 • Exam gold – advice from experienced examiners about common student misconceptions and what 
  to focus on in your revision
 • Theory links – linking substantive topics to overarching legal theory
 • Key terms glossaries – consolidating each chapter with a definition of the important topic terminology 
 • Case summary tables – summarising each chapter with a quick reference review of the key cases 
  with topic links and legal significance of each case

Make this study book your own. Highlight and annotate key points. Add your own comments and examples
to make the notes invaluable for your exam revision.

Negligence
PHYSICAL INJURY TO PEOPLE AND DAMAGE TO PROPERTY

Introduction
The law of tort is a civil area of law where liability can be established when a defendant causes damage/injury to a 
claimant. The law of tort sits separately to that of contract, no contract needs to be proven between a defendant and 
a claimant in order to establish liability for the wrongdoing. A defendant and a claimant may however be in a contract; 
this does not exclude claims within tort law. 

Negligence is a ‘tort’, the term ‘tort’ means a civil wrong. Negligence is therefore a wrongdoing on behalf of a defendant 
that has resulted in some loss to a claimant and is actionable by law. The phrase negligence encompasses an 
extremely wide range of possible defendants, claimants and circumstances. The law of negligence is vast and has 
significantly developed and is now applied to many different sectors. 

Within the law of tort, an actionable claim for negligence sits outside of the criminal law, even though a defendant 
may have caused physical harm to a claimant. This reflects the lower level of fault that needs to be proved in negligence, 
in comparison with that of crimes. Negligence does not require proof of intent or recklessness as to the causing of 
harm or loss, a defendant may be found liable in negligence where they do not mean to cause the harm or loss by their 
actions, nor may they have foreseen the risk of it occurring. The imposition of liability in negligence is however justified, 
despite the lack of intent, because they have demonstrated a level of fault in their actions or behaviour by falling below 
the standard that would have been expected in the given circumstances, and thus are legally responsible for the harm 
or loss that the claimant has suffered. 

As negligence falls within the civil law, claims are made by the suffering party (the claimant) and the burden of proof is on 
the claimant to establish that the defendant is negligent on the balance of probabilities (the standard of proof). Cases are 
heard, depending upon the amount being claimed and their complexity, in either the County Court or High Court.

7162/2 – The Law of Tort AND the Nature of Law and the English legal system (Paper 2)
The tort of negligence is a substantive topic that appears in paper 2 of the AQA Law A-Level exam series. 75 marks 
out of 100 are allocated to substantive law topics in this paper. You will be required to accurately explain and apply the 
principles of negligence.

• Duty of care: the 'neighbour' principle

• Caparo three-part test

• Breach of duty: the objective standard of care

• Damage: factual causation and legal causation (remoteness of damage)

Exam 
Reference:

Topic 
Content:

Example: Medical Negligence
Medical negligence is a large of area of tort law. If a surgeon failed to read a patient’s medical records properly and 
removed the wrong kidney for example, this would be an example of medical negligence. Similarly, a doctor would 
be negligent if they administered a specific drug for a patient even though there was a record that the patient was 
in fact allergic to that drug.



NOT LICENSED FOR REPRODUCTION - PLEASE DO NOT COPY THIS BOOKLET   www.tutor2u.net  98  AQA A-Level Law Law of Tort Study Book

Key Case
Hill v Chief Constable of West Yorkshire Police (1989)

Claimant: Mrs Hill – mother of deceased victim of the Yorkshire Ripper 

Defendant: West Yorkshire Police

Facts: Peter Sutcliffe, the ‘Yorkshire Ripper’ conducted 13 murders and 8 attempted murders that are known. 
This case was brought against the Police in negligence by the mother of his last victim, Jacqueline Hill, upon 
the grounds that the Police were negligent by failing to apprehend Sutcliffe, if they had done her daughter’s 
murder could have been prevented. 

Outcome: Not Liable 

Legal principle: There is no duty of care on the police to apprehend unidentified criminals and therefore they 
are consequently not liable in negligence where these criminals commit further crime. Whilst it was certainly 
foreseeable that an individual like the claimant may be harmed, there was no proximity between the Police 
and the particular victim, she was simply one of a large category of possible victims. Jacqueline Hill was at no 
particular distinctive risk and thus no duty could be imposed due to lack of proximity via relationship.

Key Case
Sumner v Colborn (2018)

Claimant: Motorist

Defendant: Landowners

Facts: The claimant hit a cyclist when emerging from a road and blamed the incident on his view being 
blocked by vegetation on the adjacent land, against which he sought a claim.

Outcome: Not Liable 

Legal principle: As there was no existing precedent on this particular issue, in line with the guidance in Robinson 
(2018), reasonableness had to be considered in terms of imposing the duty. The implications of imposing a 
duty in this situation would be too onerous, the duty would affect any owner of premises planting vegetation 
on their land. Additionally, such a duty would likely create a large number of claims from insurance companies 
against landowners for contributions to insurance payments.

Example: Proximity and Festival Food
Imagine a food manufacturer produced a new product which they were giving away for free at a festival to promote 
sales. Were a person eating this free product to become ill, they would be proximate to the manufacturer despite 
not purchasing the food, because they were proximate under the relationship of manufacturer and consumer.

Exam Gold  In the exam in order to apply the principle of proximity you should clearly state in what way the 
two parties are proximate and why.

3: Is it fair, just and reasonable to impose a duty of care?
This is the final part of the three-part Caparo (1990) test to establish a duty of care, and the most complex. This aspect 
of the test typically allows a court to consider external factors and the implications upon wider society of imposing a 
duty of care in the particular situation. 

If the courts are being required to establish a new duty they will consider this criteria, under this provision the court 
considers the wider societal and legal implications of imposing a duty, as opposed to just whether it is fair to impose a 
duty in the particular circumstances of the case before them. The courts may be reluctant to impose a duty of care in 
two situations (1) the duty would impose an additional and burdensome obligation on those performing public services 
and (2) when recognising a duty will open the ‘floodgates to litigation’.

1) Public services – the courts recognise that the emergency services, such as the Police and Fire service, need to 
be able to act without undue worry about legal action in negligence against them. If it felt that the imposition of a duty 
may detrimentally affect the efficient work of these services, a duty may be refused on these grounds.

It was previously thought that this meant that authorities such as the Police were entirely exempt from liability in 
negligence in the execution of their duties, again, the case of Robinson (2018) proved to have significant implications 
for this understanding. In this case the Supreme Court clarified that the Police may be under a duty of care to protect 
an individual from a danger of injury which they have themselves created, however, the police are not normally under 
a duty of care to protect individuals from a danger of injury which they have not themselves created. For example, the 
Police do not owe a duty of care to prevent harm caused by third parties e.g. criminals. If the duty of care owed by the 

Police extended to preventing harm by criminals, every time a crime occurred the victim would have an actionable 
claim in negligence, this would divert essential funds away from preventing and investigating crime, as well as 
affecting the main purpose of policing and potentially deterring police recruitment.

2) The floodgates argument – the courts may also be reluctant to impose a duty of care where they believe that 
this may give rise to a large number of claims that would overwhelm the legal system or are not entirely justifiable, 
for example, because of the overwhelming burden it will place on defendants.

Example: Teachers and School Trips
If a teacher was taking students on a school trip, and when on the coach put too many bags in an overhead locker 
and this fell out onto a pupil’s head causing injury, the teacher would owe them a duty of care in this situation. 

If one of the teacher’s other students performed badly in an exam because they had not revised, there is no 
actionable claim. The teacher’s duty of care in negligence only extends to physical injury and property damage.

Exam Gold  Students often find fair, just and reasonable the most complex element to apply in the exam. 
When discussing this element discuss whether either of the explained reasons apply for not imposing a duty, 
if neither of these factors a present, it is likely that a duty will be justified. Don’t forget if the duty you are 
discussing already exists or there is a clearly analogous one, this element does not require discussion and 
you cite Robinson as your authority. 

Theory link
Basic understanding of the public policy factors governing the imposition of a duty of care (the Caparo 
three-part test) in a claim for physical injury to people and damage to property.
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3: The secondary victim suffers the shock through their own unaided senses, by sight or hearing the event 
or its immediate aftermath
The secondary victim must suffer the shock at the scene, the shock suffered must be sudden and not progressive 
over a period of time, although the courts have at times been flexible in this approach. A claim would not be successful 
if watching updates on TV, hearing the accident via phone, listening to a third party relay the events or watching clip on 
social media).

Example: Terrible News
If for example a man discovered that his boyfriend was killed in a hit and run accident by a drunk driver and 
viewed his boyfriend’s body at the funeral parlour two days later and in the following weeks suffered from 
psychiatric harm. His claim against the driver would likely fail as not only did he not witness the accident or the 
immediate aftermath, although upsetting the viewing of the body would not be regarded as shocking, and finally, 
if he developed a psychiatric condition over the following weeks, he has not suffered the shock and condition at 
the scene.

Theory link
Basic understanding of the policy factors governing imposition of liability for pure economic loss and 
psychiatric injury

Exam Gold  In the exam two out of five of the multiple-choice questions are on substantive content. It is 
therefore important to be confident in the detail of the information as well as being able to apply it in scenario-
based questions. Pay very close attention to the wording of the multiple-choice questions, as there are various 
ways the question can be asked. For example, which statement is false or true, accurate or not accurate, or 
which statement does not fall within a particular category.

Exam Gold  In an application question if you are discussing psychiatric harm alone, begin your answer by 
discussing the difference between a primary and secondary victim, applying the principles to the scenario. 
If you determine that the claimant is a secondary victim, then apply the principles from Page and Alcock in 
replacement of the standard duty principles from Caparo and Robinson.

Key Terms – Negligence -  pure economic loss and psychiatric damage

Case summary - Negligence - Pure economic loss and psychiatric damage

Name Topic Link Legal significance

Spartan Steel v 
Martin & Co (1973)

Hedley Byrne v 
Heller and Partners 
(1964)

Caparo v Dickman 
(1990)

Negligence – pure 
economic loss

Negligence – pure 
economic loss

Negligence – 
pure economic 
loss – special 
relationship

In this case it was held that as a matter of policy it should be 
the law that there is no actionable claim for purely economic 
loss, to extend the duty to this extent could prove disastrous for 
defendants.

This case established that it may be possible to make a claim 
in negligence for pure economic loss where there is a special 
relationship assuming responsibility between two parties, despite 
them not being in a contract.

This case provided further detail to the requirements of a 
special relationship. Liability for negligent misstatement can be 
established where the defendant is giving advice according to his 
skill or expertise, communicates that either directly or indirectly  
to the reliant party, knowing that they will reasonably rely upon it.

Pure economic A loss that is purely financial and not consequent to personal injury or property damage. 
loss  

Consequential A financial loss that is a direct result of personal injury or property damage caused in negligence.   
economic loss 

Negligent  An incorrect statement that if relied upon and causes financial loss may be the grounds for 
misstatement negligence. 

Special A relationship akin to contract which if proved can form the basis of liability for negligent  
relationship misstatement. 

Nervous shock Psychiatric harm suffered as a result of being involved in or witnessing a negligent incident.

Tortfeasor The wrongful party committing the tort. 

Primary victim A party directly involved in the negligent incident because they either suffered, or were at risk of,  
  physical injury by being in the zone of danger. 

Secondary  A party indirectly affected by a negligent incident who was at no point in danger of physical injury. 
victim  

Foreseeability A test applied to secondary victims in determining liability for nervous shock, to satisfy the test   
  it must be proved that an ordinary person of reasonable fortitude would also be so affected by   
  witnessing the negligent incident.

Near-misser A party who narrowly missed harm from a negligent incident, they are normally regarded as   
  primary victims. 

Rescuer A party who comes to assistance in the wake of a negligent incident, the extent of their    
  involvement determines whether they are regarded as a primary or secondary victim. 

Bystander A witness to a negligent incident, if affected with psychiatric damage will be regarded as a   
  secondary victim, their claims will be likely to fail unless they have close ties of love and   
  affection with the primary victim.

Chadwick v British 
Rail (1967) 

Page v Smith  
(1995)

Alcock v Chief 
Constable of South 
Yorkshire Police 
(1992) 

Negligence 
– psychiatric 
damage - rescuers

Negligence 
– psychiatric 
damage – 
secondary victims 
– the threshold test

Negligence 
– psychiatric 
damage – 
secondary victims

A rescuer can be regarded as a primary victim as aid and rescuers 
are a foreseeable consequence of the negligent acts of defendants, 
particularly where the rescuer was directly involved in the rescue 
efforts by placing himself in the zone of danger. 

In this case the court confirmed that where liability is being sought 
in relation to a secondary victim suffering from psychiatric harm, 
psychiatric harm must be foreseeable, this requires proof that an 
ordinary person of reasonable fortitude would also have suffered 
psychiatric harm in the circumstances.

In this case the courts laid down the tests that would be used 
to determine when a secondary victim may be compensated for 
psychiatric damage in negligence cases, they must have close 
ties of love and affection with the primary victims, witness the 
shocking scene or its immediate aftermath, and do so with their 
own unaided sense. 
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Key Case
Barclays Bank Plc v Various Claimants (2020)

Claimant: 126 parties 

Defendant: Barclays bank, via vicarious liability for a doctor employed who has since died

Facts: A qualified doctor (Dr Bates) conducted medical examinations for Barclays bank in respect of 
prospective and current employees, in respect of which he received a fee per examination. A group of 126 
female claimants made allegations of serious sexual assaults against the doctor, taking place during the medical 
examinations. The medical examinations were a condition of employment for the claimants. The claimants 
were made to undertake the examination alone, the doctor was provided with proforma by the Bank, headed 
with the Bank’s logo and entitled ‘Barclays Confidential Medical Report’. The report was completed and signed 
by the doctor and the claimant and was then returned directly to the Bank. Dr Bates also had various other 
roles working for the NHS, a portfolio of private clients and writing articles for a weekly newspaper, the work 
for the bank was a very small proportion of his work. He had autonomy in his decision making and could refuse 
to do an examination if he chose. He had his own medical liability insurance, although it may not have covered 
intentional torts such as this. The case concerned whether the bank was vicariously liable for the actions of the 
doctor, the bank sought to prove that there was no relationship of employment and the doctor was thus self-
employed.

Outcome: Not Liable

Legal principle: The Supreme Court, reversing the Courts of Appeals earlier 2018 judgement, decided 
unanimously that Dr Bates was not an employee but was an independent contractor and therefore there was 
not a relationship akin to employment. This effectively confirmed that there is an independent contractor 
defence in vicarious liability which can be effective in deciding employment status.

2: There must be a ‘relationship of employment’ between the tortfeasor and the defendant
The key aspect of this element is the word relationship. The law of vicarious liability has long applied to the employer-
employee relationship but now also extends to similar relationships which are equivalent to the relationship of 
responsibility between employer and employee akin to employment.  

A significant implication of this element is that the law of vicarious liability cannot be applied against an employer 
who is contracting with a self-employed independent contractor. It is very important to make the distinction between 
an employee and an independent contractor, an independent contractor will be contracted by an employer for spe-
cific services, whereas an employmee will have an employment contract and maintain ongoing employment with the 
employers.

This distinction has become even more notable, as the concept of modern employment develops, for example there 
are now recruitment agencies who directly employ workers who conduct work for different employers, a significant 
development is also that of zero hours contracts. These many circumstances of employment present interesting legal 
issues, it is not always clear if the tortfeasor is directly working for the employer under a contract of employment, or 
acting as an independent worker, providing a service for the employer, but without direct employment. These situations 
are complex, but the distinction is important, and it is also important to remember that a contract may be verbal, so 
there may be an enforceable contract of employment despite no signed paperwork. It is also important to note that just 
because a contract states that a party is independent or self-employed this does not prevent the courts from establishing 
that they are legally to be regarded as an employee if they have characteristics that demonstrate employment. 
Additionally, within the context of modern employment relationships that there may be more than one employer of a 
tortfeasor, if this is determined by the courts, their liability is then apportioned between the employers.

As the law of vicarious liability developed the courts recognised that a single test was not suitable for the multitude 
of circumstances they were being presented with. The courts therefore developed a series of tests which assess and 
consider multiple factors to determine a ‘relationship of employment’.

Traditionally the conventional tests used to determine employment status include:
 1 The control test – the oldest test determining if the master (the employer) had the right to control what the 
  employee did and the way it was done. This was illustrated in Mersey Docks and Harbour Board v Coggins and  
  Griffiths (Liverpool) Ltd (1947) which included loaned out employees where the employer still regained control of  
  the employee and their equipment.

 2 The integration test – established in Stevenson Jordan and Harrison Ltd v McDonald and Evans (1969) considered  
  how integrated an employee’s work was and if it was fully for the business making them an employee or if their  
  work was only an accessory to the business resulting in them being an independent contractor who is self-
  employed.

 3 The economic reality test – this test looks at various factors which may indicate that the tortfeasor is employed  
  or self-employed such as ownership of equipment, method of payment and who is responsible for the tax/national  
  insurance contributions, in addition to description of the tortfeasors role and flexibility/autonomy in doing the role,  
  as shown in the case of Ready Mixed Concreate (South East) Ltd v Minister of Pensions and National Insurance  
  (1968). 

  Following recent case developments, the most modern test that is utilised by the courts looks at if the tortfeasor  
  was in a position ‘akin to employment’ taking into consideration all factors and circumstances surrounding the  
  relationship between the tortfeasor and defendant to determine if there is a relationship of employment."

Example: Estate Agency Employees
An example would be if an estate agency directly employed estate agents with an employment contract, it the 
estate agent worked full-time hours, in the office, they would be regarded as employees. If the estate agents paid 
a fee-earning photographer used on an intermittent basis, without regular hours or a regular salary, or regular 
time in the office, the photographer would not be would not be regarded as an employee. If the photographer then 
caused damage whilst in the property of a client taking photographs, the estate agency would not be vicariously 
liable.


