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Foreword 
 

 
The first volume of the LSE Law Review was published in March 2016. On 

that occasion, Professor Jeremy Horder wrote in his foreword of the 
‘extraordinary breadth and depth of contemporary legal scholarship’ reflected in 
the inaugural edition. Over the intervening half decade, the LSE Law Review has 
gone from strength to strength. The articles in this sixth volume span critical 
policy debates, tough conceptual puzzles, national, regional and transnational legal 
problems, long-standing research questions and cutting-edge controversies. The 
subject-matter is diverse but the analysis consistently outstanding. This volume 
speaks volumes about the continued strength of the research culture in the 
student body at LSE Law and the commitment of the Editors and authors 
involved.  
 

A leading UK newspaper features a column asking famous interviewees the 
same set of questions each week, including whether their success is down to 
ambition or talent. In this difficult and challenging year, the LSE Law Review 
Editors and authors have shown both. Remarkably, this year has seen the Editors 
not only publish this volume but also organise several innovative research-related 
events. I have had the good fortune to attend two of these events and have been 
deeply impressed by the Editors’ commitment to rigorous legal research and its 
dissemination. To innovate in this ambitious way, with so many unprecedented 
pressures playing out in parallel, is a great credit to this talented and energetic 
team. I am delighted that the LSE Law Review has thrived under their stewardship 
and that it is living up to the high hopes and sense of excitement about the future 
of the journal that Professor Horder expressed in 2016. It is with pride in the 
achievement of all concerned that I warmly commend this sixth volume of the 
LSE Law Review to you.  

 
Dr Jo Braithwaite 

Associate Professor 
LSE Law 

 



 
 

Letter from the Editor 
 

 

On behalf of the Editorial Board, I am very proud to present Volume VI of 

the LSE Law Review journal. 

 

This unprecedented year has inspired me to write a Letter that is longer than 

what normal times would have called for, but I do so with utmost humility and 

respect for the incredible people both within and outside the Editorial Board who 

have committed themselves to the LSE Law Review’s growth. 
 

Covid-19 has no doubt produced novel challenges for the Editorial Board; 

the combination of disrupted travel plans and online university education 

threatened to derail the Board’s plans this year. Nonetheless, our editors rose to 

meet these challenges in the most inspiring of ways, allowing the LSE Law Review 

to not only endure, but thrive. As a testament to its success, this year not only 

sees the Review publishing a record 11 quality pieces across a diverse range of 

legal areas, but also an expansion of its Blog, Liaisons and Seminars divisions. 

 

On the events-front, the Seminars division (led by Akvile Jaseviciute and 

Julius Ma) organised an impressive suite of events aimed at boosting support for 
students (especially year one LLB students) during this Covid-19 year. These 

included: How to write a good legal research article, and How to navigate a case judgment, 
which received support from the LSE Convene team. To supplement academic 

events organised by the LSE Law Department itself, the team also collaborated 

with Exeter Law Review to organise an academic dialogue session on ‘Unintentional 
Transmission of Diseases –A Tort Law Perspective of Covid-19’, a blog article written by 

Julius Ma. 

 

Julius’s piece was one of many that the LSE Law Review Blog team 

published on its platform. The team did not fail to impress, tackling current issues 
such as the question of cross-border data flows post-Brexit, and more 

controversial topics such as abortion and artificial wombs. This made for exciting 

academic discourse which we hope our Blog readers thoroughly enjoyed. 

 



 
  

To build on our strong international presence, the Liaisons team worked 

incredibly hard to not only reaffirm ties with our existing partners (including 

King’s Student Law Review and the Oxford University Undergraduate Journal), 

but also establish new partnerships with other student law journals including 

Bristol Law Review, and the University of Glasgow Law Review. Notably, our 

Liaisons officers – Ellie Murphy and Kayan Sayeed – brought the Review into the 

Society of Undergraduate Humanities Publications (SUHP), a global consortium 

of over 55 student research journals. 

 

 The 2020/2021 academic year also marked the establishment of the LSE 

Law Review Alumni Association. Through Houghton Street Press – the student 

imprint of LSE Press – the Review was able to onboard LSE law alumni as expert 

reviewers, many of whom have proceeded on to postgraduate law education at 

top universities, or private practice. This move served to consolidate the quality 

of reviewing done by the Editorial Board, and is no doubt timely, given the 

increasing number of submissions made by Ph.D. candidates, professors and 

practitioners over the past few cycles. 

 

 To our respected authors, thank you for selecting the LSE Law Review as 

your place of academic publishing, and for your incredible cooperation 

throughout the entire editorial process. 

 

 We are also deeply grateful to the LSE Department of Law, Professor 

Niamh Moloney, Professor Emmanuel Voyiakis and Dr Jo Braithwaite, for their 

unwavering support of the Board’s endeavours through LSE Convene. Thank 

you also to the LSESU Law Society for assisting our Board activities during this 

trying year, and to Raya for her design work. 

 

 As always, we would like to thank our Gold Corporate Sponsor and Prize 

Sponsor for Best Article – 3 Verulam Buildings – for being a stalwart supporter 

of the Review from the beginning. We are deeply appreciative. 

 

Special thanks to our alumni reviewers for contributing high-quality reviews 

for this year’s volume: Daniel, William, Samuli, Austin, Thomas and Jean-Baptiste. 

  

 



 
 
I would also like to personally thank the graduating editors of the Board: 

Ravneet, Jason, Mythili, Luca, Vikita, Alice, Brian, Robert, Mateusz, Carlo, Kevin, 
Pearlyn and Claudia-Skye. I know how much effort has gone into this year’s 
publication, and it has been my absolute honour to work alongside all of you in 
making it a reality. I wish all of you the very best in your future endeavours, and 
hope that we have the opportunity to organise an actual in-person reunion soon! 
 
 To Edward, Rashel, Julius, Akvile, Grace, Sarah, Tereza, Andrea, Tai Shen, 
Maisie, Allison, Ryan, Bennett, Caryn, Darshana and Raya, thank you for your 
diligence and commitment to the Review. You are the future of the Board, and 
your work over the past year has given me great confidence that the Review will 
continue to do great things. I look forward to seeing where you will lead us next. 
 
 To Mateusz (our Head Publications editor) and Edward (our Heads Articles 
editor), thank you for stepping up when we needed you. Your contributions have 
helped to steer my decision-making, and I hope you gained as much from this 
experience as I have. 
 
 Lastly, my deepest gratitude to my Deputy Editor-in-Chief, Ravneet, for her 
unwavering dedication and remarkable management skills. I could never have 
done it without you. You have put out more fires than I can count, and have 
firmly carried out our vision for the Board this year. Thank you. 
 

Jarren Koh 
Editor-in-Chief 2020-21 

LSE Law Review Editorial Board  
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The Concept of the Constitution 

In the Jurisprudence of Michael Oakeshott 

Daniel Andrew Skeffington* 

 

 

ABSTRACT 
 

Michael Oakeshott, Professor of Political Science at the London School of Economics (1950-

1968), wrote and taught extensively on history, politics, philosophy, and law. Yet one of the 

central concepts in state theory, the constitution, goes almost unmentioned in his work, leading 

one to question whether, for him, such a concept even exists. This essay explores that question, 

arguing that such a concept does indeed exist. For Oakeshott, the constitution is learned and 

professed rather than written down and applied, in the manner of a vernacular language. This 

essay proceeds in six sections; section one examines the foundations of his thought, the Latin 

concepts of lex and jus, which stand for the written laws and ‘rightness’ of these laws. Section 

two explores how these concepts interact, and the relationship between politics and the law in the 

constitution. Section three expands on Tom Poole’s understanding of societas and universitas, 

the two ‘poles’ between which Oakeshott’s moral association may swing, to explain the reflexive, 

dialectical dynamic at the heart of his constitutional theory. Section four grounds Oakeshott’s 

jurisprudence in his theology, emphasising his individualistic philosophy and the central role 

moral discourse plays in it. Section five refocuses the debate on the rule of law, exploring 

Oakeshott’s argument that the constitution is an understanding we have of a ruler’s right to rule, 

and its relationship to another ambiguous concept, sovereignty. Section six concludes with a 

summation of Oakeshott’s concept of the constitution, and some thoughts on future comparative 

work. 

 

 

 
 
* M.Sc. candidate in Political Theory and historical research assistant, The London School 
of Economics and Political Science, '20. First Class B.Sc. (Hons) in Politics and 
International Relations, The University of Bath, '19. Daniel would like to thank Tom Poole 
for his insightful discussions on the subject, and for his feedback on an earlier draft.  
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INTRODUCTION 

 

In his essay, The Rule of Law, Michael Oakeshott makes a characteristically 

sparing reference to the concept of ‘the constitution’, remarking that it is ‘neither 

more nor less than that which endows law with authenticity’.1 It is one of the only 
times it appears as an object of discussion, let alone interest, in his works. Given 

his position as one of the leading British political thinkers of the twentieth 

century, this omission from his thought is perplexing, and begs an important 

question: Does a coherent concept of the constitution exist in the works of 

Michael Oakeshott? 

 

A Fellow in history at Cambridge prior to the Second World War, Oakeshott 

took up the Chair in Political Science at the London School of Economics in the 

Michaelmas of 1950, lecturing on the history of political thought. He would 

remain the Convener of the Government Department at the School until his 

retirement in 1968, writing on history, politics, philosophy, and law. His most 
famous collection of essays, Rationalism in Politics, was a sustained attack on the 

post-war political consensus of contemporary Europe, gaining him repute as a 

leading liberal and conservative thinker. His magnum opus, On Human Conduct, 

was published in 1975, examining the theoretical foundations of what he called 

‘civil association’; the general, abstract ideal of a political community. In 1983, On 

History added to many of the arguments of On Human Conduct, including an 

extended discussion on legal theory titled The Rule of Law. It is this last essay that 

has drawn a group of prominent scholars associated with the LSE to his work.2 

The legal philosophers Tom Poole, Martin Loughlin, and David Dyzenhaus, as 

well as the political theorists David Boucher and Jan-Werner Müller, have begun 
examining the importance of his philosophy for questions of law. The most 

striking account from these works emerges from Loughlin’s Public Law and Political 

Theory, where he contrasts Oakeshott’s ‘conservative normativism’ with what 
 
 
1 Michael Oakeshott, ‘The Rule of Law’ in Michael Oakeshott, On History and Other Essays 
(Liberty Fund Press 1999) 152.  
2 David Dyzenhaus and Thomas Poole (eds), Law, Liberty and State. Oakeshott, Hayek and 
Schmitt on the Rule of Law (Cambridge University Press 2017); Martin Loughlin, Public Law 
and Political Theory (Oxford University Press 1992) 63-83; Martin Loughlin, The Idea of Public 
Law (Oxford University Press 2004) 153-163; Steven Gerencser, ‘Oakeshott on Law’ in 
Paul Franco and Leslie Marsh, A Companion to Michael Oakeshott (The Pennsylvania State 
University Press 2012).  
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would later become his own ‘Pure Theory of Public Law’. Loughlin claims that 

Oakeshott’s philosophy, which exemplifies the prevailing ‘language of [British] 

constitutional discourse’, is ‘now moribund’, and has ‘failed to meet the 

requirements of our times’.3 More recently, Müller has sketched an alternative 

vision of Oakeshott’s ‘constitutionalism’. Placing Oakeshott’s idea of ‘civil 

association’ in the context of the Cold War, he draws a distinction between his 
value pluralist conception of the state and Hayek’s model constitutionalism.4 

However, while Müller comes closer than most to describing the true contours of 

Oakeshott’s constitutional theory, his chapter is more an invitation to further 

discussion than a thorough-going constitutional investigation. His work explores 

historical and comparative factors behind Oakeshott’s constitutionalism during 

the 1970s and 1980s, rather than the constitutional theory he is building per se. 

As such, despite this string of excellent critical engagements with aspects of his 

jurisprudence, none provide a comprehensive study into Oakeshott’s constitu-

tional thought.  

 

Working in the shadow of these investigations, this article seeks to provide 
the groundwork for such a study, and to respond to some points made by the 

above authors. I argue that a novel, obscure, concept of the constitution lurks in 

Oakeshott’s thought – one aligned more with contemporary ‘common law 

constitutionalism’ than he perhaps would have admitted. Continuing two main 

trends in current scholarship, I expand on the place of his writings in legal theory 

while implicitly questioning the extent to which his ‘conservative normativism’ is 

as moribund as has been thought. Oakeshott’s thought, I claim, helps us 

understand the relationship between the various languages that comprise the 

constitution; the various manners in which it is discussed, understood, and 

practiced, such as politics or the law. If his jurisprudence is not as antiquated as 
has been thought, perhaps these reflections can help illuminate new pathways for 

thinking about the law in times of local and global constitutional questioning.  

  

 
 
3 Loughlin (n 2) 234-235.  
4 Jan-Werner Müller, ‘Oakeshott’s Peculiar Constitutionalism’ in Terry Nardin (eds), 
Michael Oakeshott’s Cold War Liberalism (Palgrave MacMillan 2015) 119.  
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~ I ~ 
THE FOUNDATIONS OF OAKESHOTT’S JURISPRUDENCE  

Lex. Jus. Civitas. 

 

Contemporary constitutional theory often draws a distinction between 
empirical, political constitutions and normative, legal ones. The former refer to 

the political conditions prevailing in a ‘specific region at a given time’, whereas 

the latter are specifically focused on the ‘establishment and exercise of political 

rule’ under law in that region.5 However, Oakeshott’s writings weave together 

discussions of political, historical, philosophical and legal matters so tightly that 

‘to pull one out and consider it on its own without attention of the others would 

be to badly misconstrue the idea’.6 His concept of the constitution is no exception, 

blending both empirical and normative understandings such that their 

relationship becomes somewhat difficult to distinguish. Oakeshott thinks that 

there are a set of higher, non-man-made maxims of conduct that constitute ‘The’ 

constitution of civil association, which must be present in the goings-on of a 
constitution for it to uphold a state in the first place. These fundamental maxims 

he terms lex naturalis (natural law), although their usage differs significantly from 

the contemporary natural law theories of, say, John Finnis. They are the twenty 

maxims of ‘true law’ which Thomas Hobbes distinguished in his 1651 treatise 

Leviathan. These comprise not laws themselves, in Oakeshott’s eyes, but the 

‘intrinsic character of law’.7 Principles that are not enforced or enforceable per se, 

 
 
5 Dieter Grimm, Constitutionalism. Past, Present, and Future (Oxford University Press 2016) 3.  
6 Gerencser (n 2) 312.  
7 Hobbes’ twenty natural laws are as follows, set out in chapters XIV and XV of Leviathan: 
I. Man is commanded to endeavour peace; II. Man is to be content laying down his right 
to all things, and with so much liberty against other men as he would allow other men 
against himself; III. Men perform their covenants made; IV. The object of all acts is the 
good of the self; V. One should strive to accommodate oneself to the rest; VI. Man ought 
to pardon the offences past of them that, repenting, desire it; VII. In revenge, men respect 
only the good, to follow not the evil past; VIII. No man by deed, word, etc. should declare 
hatred or contempt; IX. Against pride, we should see each other as equal by nature; X. 
Arrogance, being against peace, is against the commonwealth; XI. Equity in judgements, if 
he has been entrusted to judge between them; XII. Equal use of things common, following 
law XI; XIII. First possession be determined by lots, of two sorts; XIV. i. Arbitrary, agreed 
by competitors; XV. ii. Natural, or first seizure; XVI. They who are at controversy submit 
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but which determine if a law is or is not authentic, and therefore applicable to a 

case. A given ‘law’ which does not conform to these principles is not unjust, but 

it simply is not a valid law. It may look like a law, but it is not promoting the basic 

essence of what law is designed to do. Whether or not this law is desirable is 

another question; a political question, as Oakeshott later argues. Yet Oakeshott 

recognises that ‘imposter laws’ that do not follow this theoretical framework, 
which look like laws, are used like laws, and enforced like laws, can and often do 

exist. However, his point is that these constructions undermine the very substance 

of what law is meant to uphold – the ideal of civil association, and therefore are 

not ‘laws proper’ in his sense. The lex naturalis of ‘The’ constitution exists in a 

dialectical dialogue with, what I shall term, ‘A’ historically constituted 

‘constitution’. ‘A’ constitution is a contingent manifestation of both a historic past 

and a local, present reality: the particular body of rules of a certain society at a 

given time, sustained day-to-day by what Oakeshott calls ‘argumentative moral 

discourse’, relating to their constitution of government.8 He draws a clear 

distinction between these two understandings of what a constitution is, and how 

they relate to one another. Still, the distinction can often be obscured by this tight 
interrelationship of politics, legality, and history. Any understanding of 

Oakeshott’s constitutional theory requires an exploration of the relationship 

between his legal and political thought, and how he delineates the constitutional 

whole of civitas (the state) from these two, subtly different understandings of the 

constitution. 

 

That neither sovereignty nor the constitution feature as important concepts 

in his central work, On Human Conduct, is significant for understanding how the 

legal and political spheres interact. They appear nowhere in the index, with 

‘constitution’ appearing only briefly in passages on pages 116 and 189-192,9 and 

 
 

to an arbitrator; XVII. No man is his own judge; XVIII. None can be judge who is partial; 
XIX. Controversies of fact require witnesses; XX. These XIX follow from the first Natural 
Law, do unto others that which thou wouldest not have done to thyself. The binding rule. 
8 Oakeshott (n 1) 156.  
9 ‘Merely to produce a book of rules or to refer an inquirer to a ‘constitution’ would be 
disingenuous: such a constitution might be indistinguishable from that of another such 
association with an entirely different purpose’, 116; ‘For a ‘constitution’ is that in which 
rulers and subject express their beliefs about the authority of a Government.’, 189. 
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‘sovereignty’ in passing discussion with Bodin.10 This is because of the peculiar 

way Oakeshott construes the concept of the constitution. He thinks the 

constitution is found in an attitude of conduct toward the distinct mode of 

association, respublica, that characterises the civil condition, civitas. Oakeshott made 

extensive use of such Latin terminology in his works to denote complex concepts, 

which can make his thought somewhat inaccessible at times. He does this, 
however, in a deliberate manner. Terms such as lex, respublica, and universitas create 

a degree of separation between his abstract, ideal, theoretical discussions and the 

concrete practices of politics or law that exist in any actual state. The separation 

of abstract and concrete practices also reinforces the distinction between ‘The’ 

constitution, a theoretical ideal underlying the concept of the constitution in 

general, and ‘A’ constitution, which is contingent, historical, and contextual. This 

first section therefore explores the intricate and foundational legal concepts of 

Oakeshott’s ‘constitutional’ theory; lex (written, declared law), jus (legal ‘right-

ness’), and civitas (the ‘state’, or ‘civil association’). 

 

Oakeshott begins exploring the authenticity of law in A Discussion of Some 

Matters Preliminary to the Study of Political Philosophy (DPP). Here, he argues that ‘law... 

can never form a complete guide to conduct, let alone to life as a whole’.11 Arguing 

against Harold Laski, Oakeshott echoes Georg Jellinek’s claim that the ‘state is a 

multi-faceted entity’ incapable of being ‘reduced to any single aspect’.12 To do so 

would misconstrue the interplay of these aspects for the constitution of the whole. 

Instead, law is merely one of multiple component parts comprising civil 

association, expressed through the concepts of lex, jus, and fas (things permitted, 

as opposed to forbidden). 

 

These thoughts heavily influenced his theory of the ideal civil condition 
(civitas) in On Human Conduct, forming the foundations of his ‘two-tiered’ concept 

of the constitution. ‘Two-tiered’, in that these are certain basic maxims which ‘true 

law’ ought to adhere to, and also a ‘prevailing moral discourse’ against which laws 

 
 
10 Michael Oakeshott, On Human Conduct (Oxford University Press 2003) 116, 189-192, 
245, 253. Also, elsewhere in passing, such as his ‘Lectures on the History of Political Thought’ 
429. 
11 Michael Oakeshott, ‘A Discussion of Some Matters Preliminary to the Study of Political 
Philosophy’ in Early Political Writings, 1925-1930 (Imprint Academic 2010) 127.  
12 Michael Oakeshott (n 11) 117; Gerencser (n 2) 333-335; See also Georg Jellinek, 
Allgemeine Staatslehre (Springer 1922) (as cited in Martin Loughlin, Foundations of Public Law 
(Oxford University Press 2014) 193.  
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that meet these basic conditions must be measured and found to be desirable. 

Civitas expresses a relationship he terms ‘civil association’, by which personae called 

cives are related to one another through a mutual recognition of common 

‘authority’. Cives are just one among numerous personae that human beings can, 

and do, adopt. Although politics and the law are closely connected to the idea of 

civitas, cives in civil association are not related in a ‘political’ nor a ‘legal’ manner, 
but a ‘civil’ one.13 Civitas is characterised by ‘the recognition of rules’ commonly 

called ‘law’, but to distinguish these ‘laws’ from the ‘collection of rules and rule-

like instructions... etc’ that comprise existing states, Oakeshott terms them lex.14 

Lex comprises ‘formal’ law, in that it is ‘declared’, ‘spoken’ or ‘read out’, having 

been written down to reflect a legislative process of a certain time as the ‘will of 

the imperator’. His Lectures detail its two fundamental characteristics; that it is a 

‘rule’ set from a particular date, and thus is capable of repeal, and it is a bargain 

or ‘covenant’ of essentially an arbitrary nature depending on ‘keeping faith’ with 

the Roman people.15  

 

Lex draws heavily on the Hobbesian image of ‘Civill Lawes’ as ‘Artificiall 
Chains’, which are ‘by mutual covenants... fastened at one end, to the lips of that 

Man, or Assembly, that hath the Soveraigne Power; and at the other end to their 

own Ears’.16 The understanding that laws are easily broken, being affixed as they 

are to the subjects ‘Ears’ and not their minds and held together not through 

‘difficulty of breaking them’ but by the danger of doing so, is central to lex.17 It is 

neither a system of binary commands nor simple moral injunctions. It comprises 

the ‘rules’ of the social ‘game’, or the hedges keeping travellers on the road, 

denoted by its ‘non-instrumental’ character.18 Lex does not specify where to go, 

only marking paths by which one might get there. One may always choose to 

break these rules, on the proviso that they are obligated to abide by the conditions 
set for breaking them. 

 

 
 
13 Oakeshott (n 1) 108.  
14 ibid 128.  
15 Michael Oakeshott, Lectures on the History of Political Thought (Imprint Academic 2006) 241-
242.  
16 Thomas Hobbes, Leviathan (Penguin Books 2017) 173.  
17 ibid.  
18 Erika A. Kiss, ‘The Rules of the Game’ in David Dyzenhaus and Thomas Poole (eds), 
Law, Liberty and State. Oakeshott, Hayek and Schmitt on the Rule of Law (Cambridge University 
Press 2017).  
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Lex is kept conceptually separate from the customary and societal practices 

of a society, fas, nefas, and jus.19  Fas and nefas are religious ideas of the pre-legal 

mind, standing for ‘what was permitted... and forbidden to a Roman’ in relation-

ship to the gods. They exist in contrast to jus, that which is right or ‘fitting’ by 

custom of the society. The custodians of fas were priests, the custodians of jus, 
specifically jus humanum, were magistrates.20 Both, Oakeshott notes, were 

unwritten customary practices expressing ‘the legal order of the communio 

Romanorum’.21 This communio is contrasted to lex, which may always be repealed or 

amended given its ‘spoken’ status, if it is judged to contravene jus or fas. However, 

while both jus and lex form the basis of understanding civitas, it is the way they 

interact – the jus of lex – that is of significance to the concept of the constitution. 

I now turn to this relationship. 

 

~ II ~ 
MORAL ASSOCIATION AND NATURAL LAW 

Lex naturalis and the jus of lex 

 

This jus of lex – the ‘rightness’ of the law - is key; even if lex (law) has its validity 

confirmed through the procedure it is made, Oakeshott also thinks is also not 

‘magically insulated from being unjust’.22 However, there are conflicting 

interpretations of what Oakeshott’s jus of lex means. These require clarification. 

The first, articulated by Martin Loughlin, argues Oakeshott’s jus of lex is a purely 

juridical distinction. Loughlin thinks Oakeshott is making a legal claim about what 

is and is not law, rather than a political claim about the law’s desirability.23 The 

second argues that this legal interpretation misses the relationship between a law’s 

desirability and a law’s authority.24 It claims that the jus of lex is formed both by 
an internal fidelity to a form of ‘natural law’, lex naturalis, as well as a complex, 

external coherence to prevailing moral standards, which Oakeshott calls respublica; 

 
 
19 Oakeshott (n 15) 238-239. 
20 ibid. 
21 ibid 240. 
22 Oakeshott (n 10) 171. 
23 Martin Loughlin, Foundations of Public Law (Oxford University Press 2014) 324-332.  
24 David Dyzenhaus, ‘Dreaming the Rule of Law’ in Poole and Dyzenhaus (eds) Law, 
Liberty and State. Oakeshott, Hayek and Schmitt on the Rule of Law (Cambridge University Press 
2017) 256-260.  
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the ‘public concern’ of the citizens of the state. The following section will explore 

these readings of the jus of lex, and how this crucial concept functions in 

Oakeshott’s constitutional thought. 

 

Respublica is the ‘public concern or consideration of cives’ (citizens), joined in 

‘that relation of somewhat ‘watery’25 fidelity called civility’.26 Respublica is held 
together by a belief of cives that ‘the law was not conceived as the organisation of 

an enterprise’ but ‘the terms by which the Roman people kept faith with one 

another’ in their common adventuring in life.27 This idea of a respublica as a civil 

relationship, consisting of a system of rules that promulgate individual 

‘adventuring’ rather than promoting any substantive purpose, is of central 

importance. This is not to say, as Nardin suggests, that Oakeshott’s constitutional 

theory promotes ambivalence toward substantive governmental activity. Indeed, 

any activity that sustains the ‘rule of law’, which we shall explore in §VI, is valid 

for debate in respublica.28 Oakeshott is simply acknowledging here that the jus of 

lex is not just a legal but a political and moral concern. It is not only a question of 

whether ‘law is law’, which is determined by lex naturalis. Rather, it concerns the 
external standard by which law is judged by its rightness or wrongness, in relation 

to the contingent assemblage of customs and practices of a particular, historically 

constituted respublica.  

 

This paradox – that a law can be made in the proper manner and yet still be 

unjust by virtue of what it prescribes – is a perennial issue faced by the legal 

theorist. The Romans appealed to lex naturalis to tackle this problem, holding lex 

to the immutable standards of higher, ‘natural’ law. Yet Oakeshott rejects the idea 

of a 'higher’ law, arguing that these so-called ‘fundamental laws’ are simply the 

intrinsic quality of what the rule of law is. They are not enforceable laws as such, 
but conditions that, when upheld in the process of adjudicating specific cases, 

embody the rule of law. Like Hobbes, Oakeshott thinks lex and jus ‘contain each 

other, and are of equall extent’, being interrelated in a process that keeps the legal 

 
 
25 By ‘watery’, Oakeshott is distinguishing his idea of civility from other, stronger notions 
of political unity or common purpose. For him, this is a thin and diluted concept, less 
prone to political weaponization against an ‘other’. 
26 Oakeshott (n 1) 147.  
27 David Boucher, ‘Oakeshott, Schmitt, and the Hobbesian Legacy’ in David Dyzenhaus 
and Thomas Poole (eds) Law, Liberty and State. Oakeshott, Hayek and Schmitt on the Rule of 
Law (Cambridge University Press 2017) 152. 
28 Terry Nardin, ‘Michael Oakeshott’ (Stanford Encyclopaedia of Philosophy 2020).  
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and political realms conceptually distinct, whilst retaining an overlapping relation-

ship.29 He argues Hobbes’ twenty lex naturalis are not themselves law, but rather 

the fundamental requirements of a legal order. They demand observation in order 

for the association to exist, comprising the conditions one must subscribe to ‘keep 

the conversation of mankind going’.30 Hence, a law may be deemed morally 

‘unjust’ by a particular society, but it is not illegitimate by virtue of being unjust. 
Its legitimacy as a law is a product of the procedure that creates it, rather than its 

outcome. Instead, these conditions are part of its external legitimacy, which 

determine its survival and utility in the political sphere.  

 

This is the problem with Loughlin’s understanding of Oakeshott. He 

overlooks the ‘substantive’ aspect of the jus of lex which links statecraft with 

legality, whereby the moral and political aspects of Oakeshott’s constitutional 

theory relate to the skeletal dimension of lex naturalis. It is true that lex may only 

be declared injus (unjust) if it breaks one or more of the maxims – lex naturalis – 

of civil association. However, as Dyzenhaus recognises, lex has an external 

dynamic of political survival related to its ‘virtue’, or ‘coherence’ to respublica.31 
This survival determines its ultimate inclusion and retention by a system of lex, 

but it does not change that fact that it is a law, providing it has been made in 

accordance with lex naturalis. To strike down lex and its internal and external jus 

must be debated politically. Only then can the sovereign legislature proclaim 

whether this particular lex fits with the historically contingent character of 

respublica. 

 

Here, Oakeshott places politics at the heart of respublica without directly 

associating it with the legal system. Rather, it exists in continuous debate and 

conversation with law. Deliberating the conditions of lex occurs outside of the 
legal system itself, but in regard to the respublica. Such deliberation comprises the 

moral discourse over the external jus of lex, as well as ensuring as the internal jus 

of lex naturalis is met. As Nardin surmises, considering ‘the desirability of a law’ 

means engaging in a narrow activity ‘focused on the question of whether that law 

is an appropriate expression of respublica, conceived not as a substantive good, 

interest, or purpose but as rules, procedures, and offices governing the conduct 

 
 
29 Hobbes (n 16) 218.  
30 Oakeshott (n 1) 170; Hobbes (no 16) 100-131; Kiss (no 18) 214-233.  
31 Dyzenhaus (n 24) 258.  
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of the associates’.32 Here, the relationship between jus and lex constitutes an 

intrinsic connection between law and politics with considerable overlap with 

Loughlin’s droit politique, that determines whether a law ‘keeps faith’ with the given 

respublica, which we previously referred to as the communio Romanum (the commu-

nity of the Romans). Thus, although lex naturalis, jus and nefas do not themselves 

comprise law, nor are jus or nefas an activity proper for legal consideration, they 
are a part of the conversation of the constitution. This collection of higher, non-

legal law may be thought of as the ‘source from which just lex might be generated’ 

yet, while vital to its discussion external to the law, it is not what is ‘declared’ by 

lex itself in a civitas.33  

 

As we have begun to see, Oakeshott tries to preserve the unity and 

‘ordinariness’ of law by implementing a two-tiered understanding of the 

constitution into the structure of all law. This two-tiered interpretation is formed 

by both the internal jus and external jus of lex – the characteristics of ‘true law’ as 

well as the moral discourse that sustains it. This aligns in many respects with what 

has come to be called common law constitutionalism, associated with T.R.S. Allan and 
G.J. Postema. However, his disagreement with common law jurists comes from 

their insistence that judicial precedent forms genuine lex, rather than advisory 

principles of interpretation for contingent situations. Conversely, his dislike of 

‘fundamental’ law comes from thinking it is more prone to ‘essentialisation’, or to 

being mistaken for ‘concrete experience’.34 He fears that placing lex other than lex 

naturalis beyond the bounds of political consideration – whether through 

‘fundamental law’ or a Bill of Rights – is tantamount to ‘ending the conversation’ 

of mankind, polarising the moral discourse that is vital for upholding respublica. 

Oakeshott thinks that keeping written laws open to deliberation prevents people 

from treating essentially flexible or historically contingent rules as inalienable 
rights. This keeps constitutional questions from devolving into entrenched, 

existential issues over which serious conflicts may erupt.  

 

The clearest example of this is the historical contingency of the US Second 

Amendment, regarding the right of a ‘well-regulated militia’ to bear arms. The 

contemporary difficulty of engaging in civilised discourse over the relevant 

 
 
32 Nardin (n 28).  
33 Oakeshott (n 15) 246.  
34 Elizabeth Corey, ‘Rationalism and the Rule of Law: Michael Oakeshott and the American 
Constitutional Order’ (2015) 4 American Political Thought 4, 651.  
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bounds of this constitutional law emerges from its polarising status as an 

uninfringeable right. Such entrenched ‘rights’ constitute, in Oakeshott’s view, an 

improper understanding of law and legality. They regard the written law as a fixed 

assertion to be literally applied, rather than as specifying ‘general adverbial 

conditions’ that are interpreted in a given case, evolving with changes in the 

prevailing moral concern of citizens.35 This difficult phrase – ‘general adverbial 
conditions’ – is a hallmark of Oakeshott’s legal theory, encapsulating the idea that 

a law ‘exists in advance and in necessary ignorance of’ future conditions to which 

they are required to relate.36 Here, while a judge may be informed and guided by 

prior case decisions, they are not beholden to these in any specific judgements 

they pass. Viewing the Second Amendment as a simple injunction to bear any 

form of arms – from concealed carry handguns to military-grade AR-15s – is a 

specific, contingent, and originalist reading of a constitutional norm. It misses the 

general adverbial character of this rule, which is a constitutional norm designed 

to allow citizens to resist the power of a tyrannical federal government, if 

necessary, by force. The ‘tyrannical’ character is key, as the rule presupposes that 

the executive has assumed this attitude, and therefore it is the right of individual 
states to maintain a force which can resist this kind of oppression.37 It outlines an 

exceptional event – civil conflict between federal and state government – and 

proposes a general rule by which states may organise to ensure their collective 

security against that event. Yet enshrining this ‘right to bear arms’ as a written, 

‘constitutional’ right places it beyond moral debate, which, Oakeshott thinks, 

heightens the potential for polarised political discourse, hastening the breakdown 

of the very civil conduct vital for upholding civil association. On this reading, the 

right to bear arms can be interpreted as the right for all citizens to carry assault 

weapons. However, this is only one narrow, anachronistic interpretation of this 

general, adverbial rule, one which does far more harm to a state’s safety or internal 
political unity than it does good in the exceptional case. This explains why 

Oakeshott is opposed to laws (lex) that are thought of as ‘constitutional’, ‘basic’, 

or ‘fundamental’. If they are interpreted as literal rules, rather than general 

adverbial conditions, then they are liable to be misconstrued. They may be 

imagined to be beyond reproach, even when their literal meaning has long fallen 

into constitutional disuse. This tendency to view constitutional laws as sacred, he 

 
 
35 Oakeshott (n 1) 156.  
36 ibid 156-157.  
37 See Oakeshott (n 15) 430-431 for passages on the character of rule and ideas on the 
nature of authority, such as ‘usurpation’, ‘tyranny’, and the ‘liberal man’. 
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fears, will stifle debate on issues that must be discussed and accepted politically 

to gain authoritative legitimacy from each respublica. Therefore, Oakeshott 

designates lex naturalis as the maxims by which ‘true law’ is made, rather than as 

‘constitutional’ laws themselves. 

 

This understanding acknowledges Carl Schmitt’s famous point that the 
constitution is more than the set of norms codified in a written document, without 

recognising the legitimacy of a transcendent or meta-legal sovereign will in 

determining questions of law. Oakeshott supports reason of state logic only once, 

stating there may occasionally be times where respublica must ‘temporarily and 

equivocally’ be defended against dissolution.38 Yet this is couched against a wider 

understanding that other ‘manners’ of rule are inimical to the concept of civil 

association, such as the ‘usurper’. Like the ‘tyrant’, the ‘usurper’ is an archetypal 

attitude concerning the activity of governing. Unlike the ‘oppressor’, who has a 

right to rule but ‘rules badly’, the usurper ‘has no right to rule no matter how well 

he may happen to rule’.39 These sorts of attitudes undermine the non-purposive 

ideal for which civitas strives. Conversely, there exists a type of conduct that 
upholds the integrity of the association itself, and to this conduct I now turn in 

more depth. 

 

~ III ~ 
THE POLES OF MORAL ASSOCIATION 

Societas, universitas, and the Dialectic of the Constitution  

 

Understanding the character of this ‘civil conduct’ is central to Oakeshott’s 

constitutional theory. As we have seen, determining the external jus of lex (the 

rightness of a law) relies on moral discourse, deliberating the degree to which a 
given lex (law) has its jus (rightness) determined to be in coherence with the 

respublica (moral conduct) of a contingent civitas (state). However, this deliberation 

is shaped by attitudes to the idea of association itself: ‘competing dogmas’ and 

‘dispositions’ towards the composition of the state.40 The ideal characters of these 

attitudes are termed societas and universitas by Oakeshott, and they form another 

major piece of his constitutional puzzle. They exist as poles between which 

 
 
38 Oakeshott (n 10) 147.  
39 Oakeshott (n 15) 431.  
40 Oakeshott (n 10) 200.  
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human attitude towards the idea of government can swing. This section explores 

how these extremes relate to one another in civil association, and how the conflict 

between these ideals is a driving force behind the character of the state. 

 

Societas denotes an association in terms of ‘loyalty to one another’, the 

‘product of a pact or agreement, not to act in concert, but to acknowledge the 
authority of certain conditions in acting’. It is the ‘recognition of such terms of 

relationship’ which, for Oakeshott, comprises societas. Societas thus expresses a 

normative, positivist order along the lines of Hans Kelsen, emphasising fidelity to 

the rule of law. This is contrasted to universitas,41 an association with a single goal, 

and thus a common purpose to achieve. Given its purposive nature, pure 

universitas operates on a reason of state logic similar to Carl Schmitt’s, as it seeks a 

satisfaction of ‘particular substantive wants’.42 These concepts function as the 

‘poles’ of civil association for Oakeshott; two historical ‘modes’ that the character 

of a state can assume. 

 

Tom Poole levels a powerful criticism at Oakeshott on this point, arguing 
that although he comes closer than Hayek or Schmitt in his understanding of the 

constitution, Oakeshott ‘fails to develop a reflexive account’ akin to Hans 

Lindahl’s,43 where ‘normality is always the outcome of a process of normali-

sation’.44 That is, Oakeshott does not recognise laws act on themselves to create 

and reinforce normative standards. He further claims Oakeshott’s dynamic 

account ‘threatens to leave law and legality in… limbo’ between ‘law as normative 

order and law as managerial technique’.45 His critique raises several questions. 

First, how are these two concepts of societas and universitas related? Second, does 

this then leave Oakeshott’s theory without answers to ‘the most pressing 

questions concerning reason of state? 
 

An answer to the former requires us to build on Poole’s engagement with 

these concepts, bringing them in dialogue with two of Oakeshott’s earlier works, 

Leviathan. A Myth, and The Politics of Faith and the Politics of Scepticism. The former 
 
 
41 ibid 201, 203, 205.  
42 For further discussion see Thomas Poole, Reason of State. Law, Prerogative, and Empire 
(Cambridge University Press 2015) ch.7-8. 
43 Hans Lindahl, ‘Constituent Power and Reflexive Identity’ in Martin Loughlin and Neil 
Walker, The Paradox of Constitutionalism (Oxford University Press 2007).  
44 Poole (n 42) 184.  
45 ibid 182-183. 
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contrasts the Augustinian myth of the ‘Fall of Man’ to the Hobbesian myth of 

man’s ‘littleness’, painting both pictures as extreme poles in the political world.46 

The Augustinian emphasises man’s ‘power and pride’, imagining him to have 

fallen from grace. Conversely, the Hobbesian highlights man’s ‘mortality and 

imperfection’, recalling him to the necessity of a sovereign office of government 

to allow his pursuits to be realised.47 Oakeshott thought both were deficient, 
writing that ‘Pride and sensuality, the too much and the too little - these are the 

poles between which, according to our dream, human life swings’.48 They were 

ideal types, but not in themselves ideal for the realisation of the ‘appropriately 

argumentative form of discourse’ that should debate the jus of lex.49 Oakeshott 

thus thought that while Hobbes’ myth was a welcome emergence of a 

countermyth to the Augustinian in 1651, it fell equally short of capturing the ideal 

‘essence’ of moral discourse. It is just one pole to which man could swing in his 

interpretation of the ideal of the state. 

  

Oakeshott expanded on this claim in The Politics of Faith and the Politics of 

Scepticism, arguing the ‘ambiguity of language has served to conceal divisions which 
to display fully would invite violence and disaster’.50 The politics of scepticism, 

embodying pure societas, are to be preferred to the politics of faith, or pure 

universitas, only because the prevailing current of political discourse is profoundly 

faith-based.51 Oakeshott is making a political point here based on his judgement 

of the character of the modern European state. He thinks that in moral discourse 

one should seek to ‘recall our political activity to that middle region of movement 

in which it is sensitive to the pull of both its poles and immobilizes itself at neither 

of its extremes’.52 As the prevailing trend towards government when he wrote On 

Human Conduct was, on his account, tilted strongly towards universitas, it was 

prudent to redress this balance by rediscovering and reaffirming the societas 
understanding of government. This point is best summarised by Allan, who 

 
 
46 Michael Oakeshott, ‘Leviathan, A Myth’ in Michael Oakeshott, Hobbes on Civil Association 
(Liberty Fund Press 1975) 161.  
47 ibid 163.  
48 ibid.  
49 Oakeshott (n 1) 156.  
50 Michael Oakeshott, The Politics of Faith and the Politics of Scepticism (Yale University Press 
1996) 21.  
51 Ian Frowe, 'Michael Oakeshott, Education and Extremism’ (2007) 55 British Journal of 
Educational Studies 3.  
52 Oakeshott (n 50) 128.  
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contends that issues of constitutional and public law will always be ‘more a matter 

of wise judgement in the light of experience than rigorous adherence to published 

rules or official guidelines’, and that constitutions are at bottom a ‘highly nuanced 

accommodation between the legal and the political, sensitive to the particular 

governmental context’, requiring a kind of inner fidelity to the activity of legal and 

political conduct to function.53 The activity of universitas then, while a proper 
stance valuable to the political consideration of jus, is discouraged due to its 

dominance in the modern state. By recognising societas and universitas as two 

metaphysical propositions about the purpose of the state, but not in-themselves 

the ideal expression of the state’s moral discourse, Oakeshott keeps them from 

devolving into the binary poles of Hayek's model constitution, or labelling the 

former unequivocally ‘good’ and the latter crudely ‘bad’.54 The Augustinian and 

the Hobbesian are but two recognisable modes in the character of the modern 

European state which must be contended with in constitutional discourse. 

 

Read through this lens, the tension between societas and universitas constitutes 

a dialectical dynamic at the core of the theory of civitas, one which keeps the 
extremes of ‘reason of state’ thinking and ‘pure normative order’ at bay. As ‘no 

respublica can be systematically perfect’ there will always exist this tension that 

seeks resolution.55 Resolving these tensions doesn’t perfect the association so 

much as renew its inherent vitality, reaffirming faith in civil political conduct. 

These poles therefore form an agonal relation underpinning the political 

conversation of civitas, similar to the reflexive relationship both Loughlin and 

Lindahl describe.56 In this light, the worry that legality is ‘perched uncomfortably’ 

between these poles is recast as a fear that discourse will become toxic, polarised, 

or inimical to the rule of law.57 Such an outcome would indeed be undesirable, 

but it is precisely what Oakeshott hopes to avoid by maintaining an argumentative 
form of moral discourse external to the law, but integral to the concept of the 

constitution. Rather than ‘fail[ing] to develop a reflexive account’ akin to Hans 

Lindhal’s, then, Oakeshott locates this reflexivity in the dynamic dialectic of 

societas and universitas when debating the jus of lex.58 
 
 
53 Trevor Allan, The Sovereignty of Law. Freedom, Constitution, and the Common Law (Oxford 
University Press 2015) 348. 
54 Poole (n 42) 173-176, 183.  
55 Oakeshott (n 10) 151.  
56 Loughlin (n 2) 40; Loughlin (n 23) 227-232; Lindahl (n 43).  
57 Poole (n 42) 183.  
58 ibid 184.  
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However, Poole makes a final point concerning a nexus of important 

questions: ‘When ought you trade off the demands of societas for the needs of 

universitas? Who makes this choice, and under which conditions?’.59 The problem 

he faces in trying to get an answer out of Oakeshott on these is that in his mind 

these are not, and cannot, be determined in any other way than by historical, 
contingent and contextual practices within the bounds of knowledge of each 

civitas, each aspiring to further refine its own lex through mediations of its jus with 

regard to their overarching respublica. It is this that leads to Oakeshott’s hostility 

toward copies being ‘struck-off’ states, or the idea of a basic, universal law. Such 

laws may exist, but they can only be adopted by a civitas and upheld through a 

strong deliberative moral discourse, deliberating their appropriateness as 

principles for constituting a government. Besides those principles that define civil 

association itself and prevent its dissolution (the ‘fundamental’ principles of the 

rule of law inherent in true lex), beliefs about the constitution of authority are the 

product of political, not legal, deliberation.  

 
Poole’s essay asks one final question: Does Oakeshott’s theory not lead to 

a sort of tragic relativism, where due to historical development we are incapable 

of ‘re-cast[ing] political life in a way that would allow us to be truly free?’60 How 

Oakeshott understood freedom here is key, and an answer requires a more 

comprehensive reflection on the place of lex within jus and fas, in relation to his 

theological views. Specifically, it can be found in the Nietzschean character of the 

‘adventuring’, quasi-aristocratic persona that embodies the ideal cives in his thought. 

 

~ IV ~ 
CIVES, THEOLOGY, AND MORAL ASSOCIATION 

The Languages of Constitutional Discourse 

 

Oakeshott’s jurisprudence can only be fully apprehended through his reflections 

on religion, which are best viewed in contrast to Carl Schmitt’s political theology. 

The emblematic theorist of ‘reason of state’ politics, Schmitt sought to recombine 

the separation of church and state to augment the powers of an extra-legal 

 
 
59 ibid 183.  
60 ibid 182.  
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sovereign,61 undoing what he saw as four centuries of their ‘prising apart’ by Spinoza 

and other ‘liberal Jews’.62 Schmitt’s theory is repugnant not only for his 

antisemitism here, as by blending the political and the divine he places ‘awe’ back 

upon the sovereign, subordinating citizens to the will of a single ruler through a 

vertical idea of the divine. Conversely, Oakeshott places ‘a peculiar version of life-

affirming religion within the commonwealth’.63 Here, ‘divinity’ is horizontal, with 
Oakeshott’s ‘higher’ law, lex naturalis, only ‘higher’ in the sense that it is not ‘man-

made’.64 These natural laws are not bestowed by a divine person, but maxims 

inherent to the idea of the rule of law – they are not decided on or altered by 

people, but constitute the general characteristics of the rule of law itself. This 

transformation is predicated on the relocation of awe away from the sovereign 

person and onto the individual. The external lex of the sovereign forms some kind 

of ‘public conscience’ to which individuals must subordinate themselves to enjoy 

the liberty they provide, but; 

 

‘Since the sovereign is no more than the soul of the artificial 

person – the state – that the individuals themselves have 
created, the person they should be in awe of if they are to have 

peace and liberty under and order of public law is their artifice. 

What they must be in awe of, therefore, is themselves’.65  

 

This is a masterful summary by Dyzenhaus, explaining an obscure but 

revealing note by Oakeshott about his conception of sovereignty and the 

constitution. Replying to Nietzsche’s statement that the state is ‘nature’s round-

about way of making a few great individuals’, Oakeshott remarks, ‘Yes, but it is 

the raison d’etre of the state to struggle to make the million of what the one attains 

to be’.66 Oakeshott’s ‘peculiar constitutionalism’ here is demanding of its citizens, 
as only through ‘civility, moderation, and, not least, conversation’ could ‘what might 

 
 
61 Dyzenhaus (n 24) 260.  
62 Carl Schmitt, The Leviathan in the State Theory of Thomas Hobbes (University of Chicago 
Press 2008) 57.  
63 Jan-Werner Müller, ‘Re-imagining Leviathan: Schmitt and Oakeshott on Hobbes and the 
problem of political order’ (2010) 13, Critical Review of International Social and Political 
Philosophy 2-3, 332. 
64 Dyzenhaus (n 24) 242. 
65 ibid 260.  
66 Michael Oakeshott, Notebooks, 1922-86 (Imprint Academic 2014) 38; [Notebook 5, 
No.31]. 
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have seemed like an inevitable and permanent war of different gods’ or competing 

claims to the ‘good’, be attenuated.67 It both recognises these differing, pluralistic, 

claims, prescribing a ‘noble’ attitude toward the arena of moral discussion in 

which they are debated. 

 

O’Sullivan explores this attitude best, recognising that a Hobbesian question 
runs right through the body of Oakeshott’s oeuvre. This question asks, ‘Why are 

there ‘such diversity of ways in running to the same mark, felicity, if it be not night 

among us?’’. Oakeshott answers that a person with: 

 

‘inner, invisible faith does not need to be equipped with a 

substantive doctrine of what is best; it will suffice to know what 

the canons of good conduct toward other human beings are, 

summarized in the golden rule, and affirmed in the act of 

authorising the sovereign to make the laws of the land’.68  

 

Müller rightly regards this as the ingenuity of Oakeshott’s constitutional 
theory. Rather than augmenting the power of the sovereign governmental person, 

as Schmitt does, Oakeshott locates sovereignty in the relationship constituting 

sovereignty itself. For Schmitt sovereignty is an expression of the will of a unified 

people through the acts of a sovereign person. For Oakeshott, sovereignty is a 

relationship of sovereign persons, joined by a civil attitude to human conduct, to 

deliberate the rightness of each law. This association seeks to ‘multiply the 

number of noble characters’ in a given society or ‘even better, somehow make the 

noble character the norm, rather than the exception’.69 Here, it is ‘not so much 

that such characters could recognize themselves in the state as that they could 

recognize civil association as a condition of possibility of their unfettered self-
realization’.70 Oakeshott is arguing that a fidelity to a mode of conduct committed 

to resolving disputes in a civil manner is integral to the concept of the 

constitution. This explains why Poole thinks the ‘ordinary and extraordinary’ are 

made ‘partially redundant’ in Oakeshott’s constitutional theory.71 Eliminating 

 
 
67 Müller (n 4) 119, 130.  
68 Luke O’Sullivan, ‘Introduction’ in Michael Oakeshott, 1993. Religion, Politics, and the Moral 
Life (Yale University Press) 21.  
69 Müller (n 63) 325.  
70 ibid 327.  
71 Poole (n 42) 184.  
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both these categories – ‘reason of state’ prerogative power and normalised, 

‘bureaucratised’, unadventurous existence – is the aim of civil association. 

Oakeshott’s ‘adventurous, quasi-aristocratic’ citizens have no need of the 

extraordinary or the purely normative, ordinary, regulated life. Their ‘ship of state’ 

will, of course, be buffeted by all sorts of storms on the ‘boundless, bottomless 

sea’, as Oakeshott put it in Political Education.72 However, it keeps afloat not 
because of any planned destination or the methods implemented to reach it, but 

simply the attitude the crew keeps concerning the nature of the voyage itself. 

Reason of state thinking, on this account, denotes a failure of the constitutional 

order; a failure of that genuine, moral, argumentative discourse, which comprises 

the dynamic heart of the constitution. 

 

It is here that we peer into the core of Oakeshott’s constitutional theory, 

which at bottom concerns a faith in a ‘collective dream’ of human conduct.73 This 

dream is indeed ‘highly demanding’, not least because it involves a collective of 

cives to keep faith to one another through a certain attitude to moral discourse.74 

The preservation of this discourse is integral to the function of the ‘rule of law’, 
which allows these cives to pursue their individual ‘adventuring’ by promulgating 

the conditions conducive to such activities. This is similar to Allan’s defence of 

the sovereignty of law, for while it concurs that the rule of law is paramount, it 

notes it is only possible through an equal rigour in a civitas’ political sphere.75 A 

rigour that is characterised by the debate of the jus of any and all lex produced by 

the sovereign legislature. Without such argumentative moral discourse, the 

discussion of the jus of lex falters, as does the dynamism of the constitution. 

 

Returning to Poole’s concern, does this not doom us to a form of tragic 

relativism, incapable of achieving any form of true freedom? Oakeshott thinks 
this is the wrong question to ask, as the contingency of lex does not deny it 

authority. Lex is lex by virtue of the process it is made, and only is unjust if it is 

made against the maxims of civil association, lex naturalis. All other talk of so-

called ‘natural law’ is just prevailing moral discourse, subject to opinion and 

 
 
72 Michael Oakeshott, ‘Political Education’ in Michael Oakeshott, On History and Other 
Essays (Liberty Fund Press 1999). 
73 Michael Oakeshott, ‘Leviathan: A Myth’ in Michael Oakeshott, Hobbes on Civil Association 
(Liberty Press 1975) 160.  
74 Müller (n 4) 130.  
75 Allan (n 53) Ch. I-II.  
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political disagreement: these disagreements take the character of debates, held 

over the external ‘rightness’ (jus) of individual laws in strong, civil, moral 

discourse. However, even if values are held ‘universally’ so as to be practically 

unassailable, they are not ‘fundamental’ law.76 They may form ‘constitutional’ law, 

but this is particular and contingent to the composition of the constitution of that 

moment in time, responding to its own equally contextual concerns. These laws 
are merely the embodiment of a particular respublica, with the ‘rightness’ of each 

particular law depending on a given respublica.77 It may constitute that particular 

respublica at that particular time, but it may always be repealed.   

 

Hence, the reflexivity we thought missing in Oakeshott in §III is to be found 

in two major locations: The relationship of jus and lex, and the debate of jus 

through societas and universitas. These are two separate discourses, and statements 

in one are not relevant in another, even if the concepts discussed in each – law, 

sovereignty, the rule of law - are linguistically the same. This locates the idea of 

the constitution inside both the legal discourse of the law and the moral discourse 

of statecraft, as well as the relationship these two spheres have with one another. 
Legality here is maintained by the ‘rule of law’, determined by a fidelity to the 

Hobbesian maxims that prevent the dissolution of civil association. It is about 

realising the lex of the respublica in particular, contingent cases, meting out the 

punishments of lex as decided by the legislative office. These lex are innately 

authoritative, having been made in accordance with the maxims of civil 

association. Only laws not made in this way can be said to be truly unjust. 

  

Statecraft, meanwhile, is ruled not by maxims of prudence but by 

‘argumentative moral discourse’, deliberating the jus of existing lex against their 

external considerations, and the character of the given respublica. Cives negotiate 
these terms within the context of a pre-existing ‘prevailing wind’, whose quality is 

determined by the vitality of that moral associations’ discourse; a wind which 

blows, to a greater or lesser degree from one of the two poles, societas and 

universitas. Neither is inherently ‘just’ or ‘more conducive’ to civil association, for 

Oakeshott’s point is that deliberation must balance between these two. Universitas 

is merely what he thinks has prevailed in the era of the modern European state.  

 

 
 
76 Oakeshott (n 1) 154.  
77 Oakeshott (n 10) 168, 169.  
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This attitude must have a mind for the maxims of civil association that keep 

it from dissolution, an eye for the ‘prevailing wind’, and a will that can balance 

this against the ideals of a historically contingent respublica. Importantly, these 

debates must be conducted in a civil manner, denoting one has kept faith with the 

maxims of civil association. This is not to blend law and statecraft, as Schmitt 
seeks to do, making law the pure will of the sovereign. They remain separate 

spheres, influencing one another because of, not despite, their separateness. In 

splitting the authority of lex from the consideration of its jus, Oakeshott maintains 

the interrelation of both, without reducing his theory to a pure natural law or pure 

positivist account of law.  

 

The ‘truly free’ ideal for civil association is therefore obtained through the 

preservation and promulgation of a certain form of strong moral discourse in the 

conversation of politics, freeing up adventurous cives to pursue the sorts of lives 

they might want to lead, bound by a common allegiance to the rule of law.78 This 

fidelity to political discussion goes beyond Michael Sandel’s call for ‘robust public 
discourse’79: it is concerned with a civil kind of moral deliberation that upholds 

and preserves this ideal of freedom. ‘True’ freedom is not given to persons by 

civil association; this is a relative aspiration which the constitution cannot mete 

out itself. Rather, it is something possible only through the kind of rule that civil 

association promotes. Equally, lex (declared law) cannot provide a human being 

their freedom directly. It only allows the conditions through which this freedom 

– human excellence’ or ‘self-realisation’ – might be realised. The precise reason 

why the ‘the jus of lex cannot specify anything so grand’ as this is because the 

debate of jus, unfolds against the backdrop of a prevailing respublica, or public, 

moral concern.80 Respublica is an imagined thing, just as Leviathan is one sort of 
myth that might form its foundations, and while one might discuss the substance 

and appropriateness of that dream, it is nevertheless a legitimate foundation for 

society. Societas and universitas are two modes of association, underpinned by the 

politics of scepticism and the politics of faith, that operate as the poles of a 

respublica. It is this irresolvable tension which drives the conversation of the 

constitution, as it encounters new issues to resolve. 

 
 
 
78 Oakeshott (n 1) 156; Müller (n 4) 332.  
79 Library of Congress, ‘Justice, Neutrality, and Law’ (Kellogg Lectures in Jurisprudence 2015).  
80 Oakeshott (n 1) 154.  
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~ V ~ 

THE UNDERSTANDING OF AUTHORITY 

Sovereignty, Constitution and the Rule of Law 

 

Journeying through Oakeshott’s legal and political thought, we have struck 
upon the essence of his constitutional theory without directly considering any of 

his writings on the constitution. Some phrases have therefore emerged - ‘rule of 

law’, the ‘sovereign legislature’, and ‘constitution’ itself - without proper 

explanation. As his references to the ‘constitution’ are sparing, this has been 

deliberate. Having sketched his overall theory, we can now turn to one of the few 

instances where he provides an idea of what the concept is. 

 

Oakeshott’s Lectures expand on the introductory quotation from The Rule of 

Law regarding the authenticity of the law,81 making the spartan assertion that a 

‘constitution is that in which rulers and subjects express their beliefs about the 

authority of a Government’.82 This alone tells us little. The constitution merely 
appears as a core of collective beliefs about the composition of authority that 

legitimates government. He further notes that: 

 

‘The question: by what right does a ruler rule? can be properly 

answered only in the terms of the character or constitution of 

a ruler or government’, for ‘A government can never have the 

right to rule in virtue of its power, or the agreeableness to what 

it does, but only in virtue of the manner in which it is 

constituted, composed, or got together’.83 

 
Here, a constitution only concerns the authority a government has to rule, 

and even if inquiries into its nature might focus on the sorts of outcomes a 

constitution generates, considered in terms of its ‘efficiency’, ‘costliness’, or 

‘aptitude’, these considerations are not about the right it has to rule. These 

considerations may be relevant when debating the jus of a government’s lex and 

may even result in a constituted government’s office holder being removed from 

 
 
81 See this article’s Introduction.  
82 Oakeshott (n 10) 189.  
83 Oakeshott (n 15) 446, 455.  



                                        The Concept of the Constitution                          Vol. VI 24 

office, but they are not what a constitution is. A constitution here merely denotes 

that cives be united in recognising the authority of the rules that comprise it, and 

the obligations prescribed by these rules, by virtue of how they are composed.84 

 

This seems to go against much of what we have been outlining thus far 

regarding moral discourse, or the independence of lex from direct moral 
consideration. However, reading this alongside the understanding we have been 

developing, we see he is constructing a two-tiered, proto-reflexive concept of the 

constitution. This two-tier model distinguishes the necessary location of authority 

from the sort of constitutive activity that sustains it in practice. The concept of 

the constitution can refer, rather banally, to ‘The’ constitution, formal conditions 

which recognise the universal aspect of the rule of law and obedience to the 

sovereign authority as constitutive of the idea of civil association. This is the lex 

naturalis of Hobbes, or the universal maxims for constituting an authority that 

doesn’t dissolve itself. Or, more interestingly, it can be formed through this 

relationship of legality and statecraft – lex and jus – and their debate through the 

moral sphere. This is ‘A’ constitution, which is the historically contingent, practically 
accessible manner of constituting a governing sovereign authority to rule a 

specific territory and people. This concept of the constitution is inherently reliant 

on a strong moral discourse, a demanding state of affairs for its cives, to adapt to 

emergent challenges, preventing the emergence of the Schmittian raw sovereign 

universitas, or a stagnation into the procedural, rule-led, inflexible societas attributed 

to positivism.  

 

Here Oakeshott’s initial ‘austere’ proclamations come to light, forming the 

skeletal element of the wider idea of ‘a constitution’ as a process: a self-generating, 

self-correcting form of political authority and constituent power. The concept 
operates through an attitude towards political conduct, one that acknowledges the 

foundational lex naturalis of government during the debate of jus, and therefore 

commits to a ‘civil’ discourse to resolve these disputes. To speak any further of a 

‘constitution’ is then to do so regarding a particular respublica, invoking complex 

moral, legal and political questions about what is ‘right’ against elements of 

prudence, history and practice in that civitas.  

 

 

 
 
84 Terry Nardin, ‘Michael Oakeshott.’ (Stanford Encyclopaedia of Philosophy 2020). 
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Of course, as Loughlin recognises, this throws up a thorny question. Whose 

society is ‘the’ society in discussion here? The ‘Oxbridge Common Room’, or the 

‘ruling class’, perhaps?85 Are we not in danger of succumbing to a form of 

patrician’s disdain for the popular ‘mass’, by suggesting a certain sort of person 

should rule? Oakeshott has been accused of this by his most ardent critics, even 
labelled part of the ‘intransigent right’ alongside Hayek and Schmitt.86 Perhaps, 

once again, Loughlin misses the mark here, associating Oakeshott too much with 

the conservative traditionalism of Burke. Oakeshott is not prescribing which 

particular sort of society should or should not rule; he is merely acknowledging 

that the complex web of understandings, that make up the constitutional 

arrangements of this or that state, is rooted in a prior historical understanding of 

what that constitution essentially is. As Oakeshott put it, ‘Selves are not rational 

abstractions, they are historic personalities... and there is no other way for a 

human personality to make the most of himself than by learning to recognise 

himself in the mirror of this inheritance’.87 This is not a valuative claim, but a 

statement of the society as we find it. To change the constitution, we must first 
understand it as it is. 

 

This point can be clarified further by apprehending the relationship 

sovereignty has with the rule of law in Oakeshott’s work. Although he often shuns 

the discussion of sovereignty, for Oakeshott it merely denotes the 

acknowledgement of the right the government has, alone, regarding the authority 

to make law. Crucially, that it is ‘unfettered by any superior authority’ when doing 

so.88 While a sovereign’s ‘practical power’, potentia, is always limited in some sense 

by things it can or cannot do, the potestas or ‘right to hold office’ denoting if it is 

or is not sovereign is either true or false.89 However, sovereignty is not the 
unfettered power to do what one likes, as parliamentary sovereignty has come to 

be seen in some circles in contemporary Britain. Rather, it is the acknowledgement 

that that power exists, and that its authority is legitimate only in the legislative 

function. Hence, while the absolute power to make or repeal law is located in the 

 
 
85 Loughlin (n 2) 82.  
86 See Perry Anderson’s famous essay, ‘The Intransigent Right at the End of the Century’ 
(1992) 14 The London Review of Books 18.  
87 Michael Oakeshott, The Voice of Liberal Learning (Liberty Fund Press 2001) 41.  
88 Oakeshott (n 15) 386.  
89 ibid 195.  
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legislative office, sovereignty itself is maintained and strengthened through a 

complex relationship of interlocking parts - the jus of individual lex, the prevailing 

respublica and moral attitudes of societas or universitas, moral discourse and trust –

that comprise civitas.90 

 

This description of sovereignty links it with the rule of law in the 
constitution, rooting the concept’s operation in ‘argumentative moral discourse’. 

The ‘rule of law’ denotes a ‘moral association exclusively in terms of the 

recognition of the authority of known, non-instrumental rules... which impose 

obligations to subscribe to adverbial conditions in the performance of the self-

chosen actions of all who fall within their jurisdiction’.91 However, the stability 

and authority of the constitution therefore relies on strengthening the trust 

between cives and the sovereign ruler, rather than tradition and precedent, through 

discourse designed to reinforce this concept of the rule of law. This is an 

important point, severing Oakeshott from Burke or Dicey by disavowing the idea 

that tradition provides the stability of the constitution.92 Instead, Oakeshott 

locates stability in the attitude of a people to the idea of the constitution itself, 
and the kind of moral discussion this propagates. The ‘society’ Loughlin asks to 

specify is nothing necessarily in particular, being in constant discussion, review, 

and alteration. Only an attitude to interpreting the constitution consistent with 

this contingent past can preserve its integrity as a concept. 

 

As such, a constitution is an understanding a people has of the right of its 

rulers to rule, and the kind of discourse this creates in the polity. While it can be 

altered through considerations of outcomes, its fundamental concern is the 

legitimate location of authority found in the legislative. This legitimate right to 

rule – an activity ‘necessary and unique to civil association’ – hinges on this 
‘character’ of the authority’s composition.93 This is a belief, developed by debating 

the jus of declared lex through moral discourse not with respect to tradition per 

se, but to an experienced past. Critically, as this language of political deliberation 

is constructed historically, trying to understand it externally to a given civilisation 

is not so much wrong as it is irrelevant. Tradition does not determine whether a 

declared law is right or wrong, but it may influence the manner in which such 

 
 
90 ibid 386.  
91 Oakeshott (n 1) 148.  
92 See Loughlin (n 2) 83.  
93 Oakeshott (n 10) 141.  
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issues will be debated.94 Therefore, Oakeshott thinks precedent for judges is not 

binding lex, but an indicative tool for administering the punishments of a 

particular lex. As Gerencser notes, Oakeshott consistently supports the case for 

judicial decisions to be both particularistic and non-binding.95 Earlier decisions 

may ‘provide insight’ into current matters, but they are not binding precedents 

that create obligations. This would grant judges power to create obligations 
outside of lex, the sole source of valid authority in the respublica.96 Only the 

legislative office holds the power to produce lex as it considers the non-

instrumental character of the law, not its particular applications. 

 

This decoupling from traditional ‘conservatism’ explains why Oakeshott 

doesn’t prescribe an ideal of the constitution, leaving ample room for the 

emergence of culturally and religiously diverse variants of association that are not 

copies to be ‘struck off’ from one another.97 As noted, this is accomplished by 

blending Lon Fuller’s thought with a form of legal positivism, arguing there is a 

sort of ‘law’ beyond the ‘Basic Law of the Rechtsstaat’, but that this is not in any 

true sense law. It is merely maxims that ‘proscribe conduct designed to dissolve 
the entire association’; the true jus inherent in all ‘genuine’ lex, setting it apart from 

command and managerial instruction.98 These are unequivocal foundations upon 

which various sorts of authority structures may find themselves constituted, 

forming ‘A’ concept of the constitution in continuous, contingent moral 

discussion with itself. However, these structures are necessarily built upon an ideal 

of ‘The’ constitution inherent to the sort of association ‘ruling’ is concerned with.  

 

An understanding of the constitution along these lines can help clarify 

several key points during times where constitutions are under increasing strain, 

both from anti-constitutional and authoritarian thinkers on one side, and the 
over-judicialization of politics on the other. Oakeshott’s constitutional theory 

reaffirms the centrality of strong political and moral discourse to the preservation 

of constitutional arrangements. It would, perhaps to the dismay of many lawyers, 

find some common ground with former Supreme Court Justice Lord Sumption’s 
 
 
94 A far-cry from Hayek, despite his noted similarities to Oakeshott in Muller’s essay 
‘Hayek’s Model Constitution’ in Poole & Dyzenhaus, Law, Liberty and State (Cambridge 
University Press 2017) 261-280.  
95 Gerencser (n 2) 330.  
96 ibid.  
97 Oakeshott (n 10) 198.  
98 Oakeshott (n 1) 173-175.  
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Reith Lectures here, on the relationship between politics and the law.99 

Sumption’s lectures, which are deliberately controversial, defend the limited role 

of law – particularly human rights law - in securing basic liberties. His point, rather 

like Oakeshott’s, is that many values are best deliberated and upheld politically 

rather than through law, which is in his view a rather limited instrument for 

generating widespread agreement on contingent and controversial issues. He 
places great stock, like Oakeshott, in the power of engaged, civil, moral discussion 

to generate lasting consensus within a polity, rather than relying on law to restrain 

politics. By consciously defining both law and politics as vital, but rather limited 

engagements, Oakeshott affords neither the expansive reach that many seek to 

give them in much contemporary discourse. His constitutional theory recalls us 

to their relative insignificance in human affairs, affording them a proper but 

particular place in the conversation of mankind. And, whilst Oakeshott is among 

the strongest of defenders of both the rule of law and parliamentary sovereignty, 

he is careful to never champion their use for causes he thinks it is beyond their 

remit to solve, such as ‘self-realisation’ or ‘human excellence’ as already alluded 

to. For those achievements, he thinks, there are other forms of discourse that are 
far better suited to these goals than the narrow domains of politics and the law: 

languages in which we must come to immerse ourselves in the course of our 

intellectual adventuring.100 

 

 
 
99 For the transcribed version of the lectures, see Jonathan Sumption, Trials of the State. Law 
and the Decline of Politics (Profile Books 2020). The lectures amount to neither an academic 
defence of the political constitution, to use J.A.G. Griffiths famous phrase, nor a 
denigration of law’s utility in solving difficult problems. They are meant to begin a 
conversation about the legitimate limits of legal and political power, asking for more 
citizens to engage proactively in political discourse to that end. Treating them as anything 
more specific or scholarly than this, in my mind, diminishes their essential worth to 
contemporary constitutional discourse. 
100 See Oakeshott (n 87), particularly the essays ‘Learning and Teaching’ and ‘A Place of 
Learning’, for discussions of this kind. Pages 27-34 of ‘A Place of Learning’ contain the 
essential thrust of the argument. 
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~ VI ~ 

CONCLUSION 

The Concept of the Constitution 

 
With this dense, interlocking politico-legal relationship established, we can 

sketch a framework of the Oakeshottian concept of the constitution revolving 

around the ‘authenticity’ of the law. All true lex has inherent jus, termed ‘lex 

naturalis’, which prevents civil association from being dissolved. Laws can only be 

declared properly unjust if they do not conform to these principles. These ‘natural 

laws’ are not inviolable ‘rights’, but the very conditions which specify if a given 

law is indeed authoritative, and therefore authentically valid, law. However, laws 

also have external jus, measured against the prevailing respublica: the public concern 

of the present citizen-body. Moral discourse over individual lex is conducted by 

the authorised, sovereign legislature, and debates here determine how congruent 

individual lex are with this respublica. This discourse is bounded by two concepts: 

societas, denoting the non-purposive state, and universitas, denoting the purpose-

driven state. Neither is intrinsically ‘more desirable’ than the other, and both are 

essential elements of the modern state. Problems arise when one of these modes 
comes to dominate citizens’ attitudes toward the activity of governing a state. 

They are, however, the poles of moral association, poles between which it can, 

and to varying degrees will, swing. The ‘prevailing wind’ of the day, blowing from 

one of these poles, calibrates the moral discourse of citizens, seeking an internal 

balance to the constitution between societas and universitas. And, while there is 

plenty of scope for individual lex to be morally incompatible with the prevailing 

respublica, these lex would not be said to be unjust. Such laws may have conformed 

exactly to lex naturalis, but found unfit for a particular, historically contingent 

public concern of a people. Such a law would be legally valid while having its 

external jus out of coherence with the public attitude of the day. And, until such 
time its moral component was debated politically and removed as lex by the 

legislature of that particular state, it would remain a valid and authoritative law. 

 

This framework reconciles the Augustinian maxim lex iniusta non est lex (an 

unjust law is not law at all) with the normative accounts given by positivist 
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thinkers such as Kelsen.101 Law is granted 'authenticity' through the beliefs held 

about authority, which concern both lex naturalis and the jus of lex against the 

respublica. The constitution is expressed by the dialectical relationship of trust 

between the ruler and the ruled, and an attitude of civility toward moral discourse. 

Hence it can be the case that, for Oakeshott, ‘utility, justice or rationality’ have 

nothing to do with the conditions of respublica. And while they may be said, like 
‘peace’, to characterise it, they are not its purpose.102 While such laws, through 

continuous popular confirmation, may come to bear the appearance of ‘natural 

law’, they are in fact always artifice. 

 

That Oakeshott’s position bears some resemblance to that of Trevor Allan’s 

is perhaps unsurprising, if not uninteresting. Similarities exist between the two, 

particularly regarding the idea that a constitution can only be understood 

internally, or that attempts to describe it ‘positivistically’ miss that legality is 

connected to legitimacy, as jus is to lex. An investigation of these two thinkers, or 

Allan’s American counterpart Gerald Postema, would no doubt prove fruitful to 

contemporary debates in constitutional theory. However, Oakeshott reminds us 
that Allan’s is a mere ‘legal’ perspective toward understanding the constitution, 

and to think of it as a mere legal creation is inherently impoverished. Rather, the 

concept of the constitution exists as a delicate balance between various ‘languages’ 

– the legal, the political, the constitutional, the historical, and so on – each in 

tension with one another. Understanding these languages and their historical 

contingencies is the first step in unpacking the richness of constitutional 

discourse. Yet the ability to determine which one is relevant to an issue of 

constitutional importance marks a mere ‘speaker’ of these languages out from a 

‘master’ of them. 

 
Despite an interesting congruence between Oakeshott and Allan’s work, 

this article shall refrain from expanding further. It has sought only to provide an 

opening to Oakeshott’s thought, unpicking his understanding of the constitution 

for further research. His concept of the constitution resides in preserving a civil 

manner toward political conduct, rather than the sort of laws and restrictions on 

authority as such. In placing this civil attitude to conversation and interpretation 

as the core of his constitutional theory, he hopes to preserve the spirit of the 
 
 
101 St. Augustine, On the Free Choice of the Will (Cambridge University Press 2010) 10 
[§1.5.11.33].  
102 Loughlin (n 2) 73; Oakeshott (n 1) 161.  
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voyage rather than the ship of state itself. Whether Oakeshott’s demanding 

constitutional theory is viable in practice remains to be seen. However, this article 

is ill-equipped to answer such questions. For philosophical essays are but 

overtures to new conversations, inviting the reader to reconsider their own 

viewpoints, rather than affirming those presented as fact.  
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ABSTRACT 

 

The current British Equality Framework is premised upon a single-ground approach which 

assumes that people’s identities may neatly be classified into manageable characteristics in order 

to claim protection. Accordingly, a black woman facing discrimination on the basis of being a 

black woman per se will fail to receive protection under the current approach. This is where 

intersectionality steps in; to appreciate that an individual’s identity components may be so 

intertwined that an attempt to split them up will not be reflective of the intersectional subject’s 

experience. Thus, an intersectional approach internalises the real-lived experiences of its subjects 

rather than attempting to force them to suppress aspects of their identities in order to claim 

protection. Subsequently, the disparity between the British Equality Framework and the 

intersectional approach advocated for in this paper exposes a gap in the fight against 

discrimination. This paper considers that gap a ‘blind-spot’. Therefore, intersectionality theory 

will be used to analyse the British Equality Framework in order to prove the prevalence of the 

blind-spot and uncover its origins. It will be shown that the current framework lacks an 

intersectional approach. The paper concludes by calling for steps to correct it and subsequently 

offer protection to those once neglected by the current single-axis approach. 
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INTRODUCTION 

In his essay, The Rule of Law, Michael Oakeshott makes a characteristically 

sparing reference to the concept of ‘the constitution’Is a black woman really just 

an unraced sex or an unsexed race?  Since its conception, the British1 Equality 

Framework has protected against discrimination based on a single identity 
characteristic such as sex2 or race3 or disability.4 Unsurprisingly, this single-ground 

approach was reflected in the current Equality Act 2010,5 which defines direct 

discrimination as an unfavourable treatment on the basis of a protected 

characteristic6 out of the nine protected characteristics.7 This approach enjoys the 

advantage of tailoring the remedies available to each instance of discrimination. 

However, it fails to consider that ‘gender reaches into disability’8 and that ‘black 

people can be old’9; i.e., it fails to notice the reality of the human identity as one 

that cannot always be broken down into manageable characteristics.  

This is where intersectionality theory comes in. Conceptualised in the late 

1900s, intersectionality was conceived to disrupt the exclusion of black women 

from social movements and political discourse as a result of the single-ground 
approach inherent in policymaking and the Anti-Discrimination Law (‘ADL’).10 

Accordingly, the current approach assumes that a black woman’s identity can be 

broken down separately into race and sex, rather than conceiving the two as 

inseparable. However, intersectionality posits that both racism and sexism, as two 

different systems of oppression, interlock to produce her uniquely formed 

experience, which is conceptually different from the sum of both grounds. 

Accordingly, this paper argues that there exists a gap between the real-lived 

 
 
1 This paper refers to ‘Britain’ as England and Wales only.  
2 Sex Discrimination Act 1975. 
3 Race Relations Act 1965. 
4 Disability Discrimination Act 1995. 
5 Equality Act 2010. 
6 ibid s 13(1). 
7 ibid s 4. 
8 Eli Clare, Exile and Pride: Disability, Queerness and Liberation (South End Press, 1999). 
9 Judy Scales-Trent, Notes of a White Black Woman (Pennsylvania University Press, 1995) 
173. 
10 Kimberlé Crenshaw, ‘Demarginalizing the Intersection of Race and Sex: A Black 
Feminist Critique of Antidiscrimination Doctrine’ (1989) 1989(1) University of Chicago 
Legal Forum 139. 
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intersectional experiences of individuals and the law, thus resulting in a ‘blind-

spot’.  

Preliminarily, it should be noted that this paper is concerned only with 

workplace-related direct discrimination based on any two of the nine protected 

characteristics. The discussion is limited to dual discrimination because this paper 

believes in an incremental approach to acknowledging intersectionality within the 
Framework. Otherwise, this paper predicts that the legislative and the executive 

will resist intersectionality on the basis that it could strain the resources of both 

the courts and businesses. As such, and as will be seen later, the executive has 

already rejected dual discrimination on that basis.  

The first section puts forward the theory of intersectionality as an analytical 

framework on the premise that an individual’s identity features intertwine 

inseparably to create a distinctly formed intersectional experience. Further, the 

theory sheds light on the identity politics problem caused by ADL’s essentialist 

account of identities. Moreover, intersectionality, as an account of power, exposes 

the ways in which structural discriminatory dynamics interact to marginalise 

victims existing at the intersections. In doing so, intersectionality exposes the 
blind-spot and informs what solutions may be offered to remedy it.   

The second section uses intersectionality as a device to analyse the British 

intersectional discrimination jurisprudence to prove the prevalence of the blind-

spot. An intersectional lens is utilised to analyse the judicial approach to 

discrimination claims in Lewis,11 Mackie,12 O’Reilly,13 and Hewage.14 However, the 

majority of the section focuses on the seminal case of Bahl,15 which rejected the 

recognition of intersectional discrimination under the framework. Moreover, this 

section addresses the comparator requirement and its strict judicial application as 

a means to impeding intersectional discrimination. The collective result of the 

above arguments proves this paper’s thesis that the current framework fails to 
protect victims against intersectional discrimination. 

 

 
 
11 Lewis v Tabard Gardens TMC Ltd [2005] ET/2303327/04. 
12 Mackie v G & N Car Sales Ltd t/a Britannia Motor Co. Case 1806128/03. 
13 O’Reilly v BBC (unreported, 20102200423/2010 19 November 2010 ET). 
14 Hewage v Grampian Health Board [2012] IRLR 870 SC. 
15 Bahl v Law Society [2004] IRLR 799, [2004] EWCA Civ 1070. 
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The final section considers potential reforms within the British Equality 

Framework. The first proposal concerns the reintroduction of section 1416 (‘s.14’) 

into the Equality Act 2010 to provide a formal cause of action against direct dual 

discrimination. The second proposes that the judges, when faced with a dual 

discrimination s.14 claim, exercise a relational analysis towards the two forms of 
oppression to locate the victim’s unique intersectional location. This section also 

addresses why the widely supported positive actions model is ill-suited in 

addressing intersectionality. Finally, the third reform proposes a change in the 

judicial application of the comparator requirement. The shift involves changing 

the question from ‘but for’ to ‘but why’. The section concludes with a three-stage 

test proposed to be used by judges when faced with s.14 claims. This is believed 

to assist in correcting the blind-spot, as it explicitly incorporates an intersectional 

approach in dealing with discrimination. 

I. INTERSECTIONALITY  

Although the concept of ‘intersectionality’ finds it origins back in the 

1800s, 17  Kimberlé Crenshaw officially coined the term in 1989. 18  She used 

intersectionality to target the marginalisation of black women within ADL, 

feminist movements, and critical race theory. She employed intersectionality as an 

analytical framework to expose the tendency ‘to treat race and gender as mutually 
exclusive categories of experience’.19 Such approach assumed that a black woman 

was either a woman (sex) or black (race). Regrettably, this is not reflective of her 

reality as a black woman per se where sex and race fused ‘inextricably’20 to render 

her intersectional experience greater ‘than the sum of racism and sexism’. 21 

Accordingly, the real-lived experiences of individuals do not map onto the law, 

making the aforementioned blind-spot all the more apparent.   

 
 
 
 
16 Equality Act 2010, s 14. 
17 Howard Zinn, A People’s History of the United States (New York: Harper Perennial 
Modern Classics, 2005) 124. 
18 Crenshaw (n 10). 
19 ibid 139. 
20 Jeffers v Thompson, 264 F Supp 2d 314 (D Md 2003).  
21 Crenshaw (n 10) 140. 
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A. Multiple Identities 

Intersectionality is premised upon the notion that an individual’s identity 

characteristics are intertwined and not easily separable. ADL disregards this 

notion, which instead splits an individual’s identity into ‘classified, manageable 

aspects’.22 Accordingly, an Asian woman’s identity is split up into race and sex23  
by virtue of the additive approach which has long been inherent in ADL 

discourse. This is problematic as it marginalises the experiences of those whose 

identity aspects cannot be fragmented into neat ‘pockets’24 and thus it fails to 

account for their interests.  

Accordingly, Figure 1 can be used to visualise an intersectional subject’s 

experience as qualitatively different than the sum of its two constituent 

components.  

 

Figure 1: Visual representation of intersectional discrimination 

As Figure 1 demonstrates, intersectionality ‘fills out the Venn diagrams at 

points of overlap where convergence has been neglected’25 by ADL discourse.   

 

 
 
22 Aileen McColgan, ‘Reconfiguring Discrimination Law’ (2007) Public Law, 74-94, 77. 
23 ibid.  
24 Nitya Iyer, ‘Categorical Denials: Equality Rights and the Shaping of Social Identity’ 
(1993-1994) 2 Queen’s Law Journal 179, 193. 
25 Catharine A MacKinnon, ‘Intersectionality as Method: A Note’ (2013) 38(4) The 
University of Chicago Press 1019. 
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Not to mention, ADL’s blind-spot produces negative conceptual and 

practical effects for its victims. The Human Rights Forum26 study27 acknowledged 

identity as essential to ‘people’s positive sense of self’.28 In turn, this mandates 

respect for their dignity, a value equality law aims to protect.29 Accordingly, 

Uccellari correctly observes that if discrimination law lays down its own notions 
of identity on individuals, then it will strip them of the values that legislation ought 

to protect. Therefore, if ADL postulates its own notions of identity, then it will 

strip victims of such values. 30   

A further practical effect of the single-axis categorisation is that it 

encourages policymakers to evaluate the individuals they are accountable to by 

reference to previously established legal groups. This induces these policymakers 

to design policies by reference to artificial notions of identity,31 which will force 

individuals to identify with one category over another in order to reap the benefits 

of these policies. It becomes apparent that the single-axis approach operates in a 

cycle: because legislation induces artificial categories and provides for no recourse 

around that, policymakers then assume that human experiences are being 
accounted for, and thus they introduce policies that correspond with the law’s 

singular dimension. This is where intersectionality, as a heuristic, intercedes and 

breaks the cycle by exposing its failure to honour the complexity of the human 

experience. 

B. Identity Politics 

Moreover, intersectionality reveals that ADL over-fixates on pre-

determined identity groups.32 Traditional ADL discourse treats identity groups as 

 
 
26 This is the organisation representing the human rights and equality bodies of Britain, 
Ireland and Northern Ireland. 
27 Katherine E Zappone, ‘Conclusion: The Challenge of Diversity’ in Katherine E Zappone 
(ed) Rethinking Identity: The Challenge of Diversity (JEHRF 2003) 24. 
28 ibid 2.  
29 Denise Reaume, ‘Discrimination and Dignity’ (2003) 63 Louisiana Law Review 645. 
30 Paola Uccellari, ‘Multiple Discrimination: How Law Can Reflect Reality’ (2008) 1 The 
Equal Rights Review 24. 
31 ibid. 
32 Walby et al., ‘Intersectionality: Multiple Inequalities in Social Theory’ (2012) 46(2) 
Sociology 224. 
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internally homogenous thereby overlooking intra-group differences.33 Accord-

ingly, a black woman’s experience is compared to that of a white woman’s or of 

a black man’s and she can therefore only receive protection if she proves her 

experience is similar to either group’s. It is not. This essentialist account, Fredman 

notes, obscures real differences within identity groups. 34  Adopting such an 

account could lead to policies that address the needs of a group’s most dominant 
members,35 while ignoring the needs of any sub-categories.  

 Contrarily, Makkone36 argues that the reason behind this oversimplification 

of group interests is that it serves a depiction of complex real-life phenomena 

which is more manageable and understandable. Thus, he asserts, recognising the 

full diversity of group members would be burdensome and, at times, self-

contradictory. Although there exists practical merit in his arguments against 

focusing on sub-groups, this oversimplification comes at the expense of silencing 

sub-group members’ voices. A consequence of which involves potential damage 

to their lived experiences as they may consider themselves not worthy of being 

heard,37 which may generate negative psychological effects such as depression and 

anxiety as a result of societal exclusion.38 After using intersectionality to expose 
the limits and consequences of mutually exclusive groups, it now serves as a useful 

tool in the policymaking process to ensure such the avoidance of these 

consequences. 

C. Power Dynamics 

Intersectionality does not only reveal that individuals are multi-faceted, but 

also draws attention to the ways in which power dynamics operate to marginalise 

victims. As an account of power, intersectionality reveals how these force 

 
 
33 Sandra Fredman, ‘Equality: A New Generation?’ (2001) 30(2) Industrial Law Journal 
145, 158. 
34 Sandra Fredman, Intersectional Discrimination in EU Gender Equality and Non-Discrimination 
Law (Publications Office of the European Union 2016). 
35 Crenshaw (n 10). 
36 Timo Makkonen, ‘Multiple, Compound and Intersectional Discrimination: Bringing the 
experiences of the most marginalized to the fore’ (2002) Institute for Human Rights. Åbo 
Akademi University. 
37 For Claimant interviews and experiences see, Chapter 4 in M Hudson, ‘ACAS Research 
Paper 01/12: The Experience of Discrimination on Multiple Grounds’ (2012). 
38 Makkonen (n 36) 7. 
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structures create and employ identities.39 As a result, it focuses on ‘the way things 

work [rather] than who people are’.40 Accordingly, Tomlinson notes: ‘If... inter-

sectionality is a matter of identity rather than power’ then we ‘cannot see which 

differences make a difference. Yet it is exactly our analyses of power that reveal 

which differences carry significance’.41 Hence, a failure to recognise the dynamics, 

which dictate the subject’s experience risks, leave her or him invisible at the 
intersection of power structures.  

However, MacKinnon’s caution against treating identities as irrelevant bears 

significant weight here. This is because identities are the ossified outcomes of 

structural intersections.42 The latter leads to the emergence of identities and their 

subsequent solidification, making the former a direct consequence of the latter.  

Nonetheless, the degree and nature of discrimination varies with cultural, 

socio-political and economic context. Therefore, an over-emphasis on identities 

risks disguising economic and distributive issues.43 An individual’s identity is not 

the problem per se; the problem is rather the way in which it is socially constructed 

and accordingly treated. 44  For instance, Fredman identifies race as a social 

construct, ‘a marker for oppression rather than a biological reality’.45 Accordingly, 
an ethnic minority in one nation might constitute the majority in another. 

Therefore, ethnicity itself does not automatically attract oppression. Rather, 

oppression occurs as a result of the power relations which dictate the social 

construction of race in a society. As such, Fredman’s notion of substantive 

equality bears relevance here as it ‘explicitly incorporates differences in power 

relationships’.46 This will be referred to in the final section.  

 
 
39 Fredman (n 34). 
40 Chun et al, ‘Intersectionality as a Social Movement Strategy: Asian Immigrant Women 
Advocates’ (2013) 38 Signs 917, 923. 
41 Barbara Tomlinson, ‘To Tell the Truth and Not Get Trapped: Desire, Distance, and 
Intersectionality at the Scene of Argument’ (2013) 38 Signs 993, 1012. 
42 MacKinnon (n 25) 1023. 
43 Joanne Conaghan, ‘Intersectionality and the Feminist Project in Law’ in E Grabham, D 
Cooper, J Krishnadas, D Herman (eds) Intersectionality and Beyond, Law, Power and the Politics 
of Location (Routledge-Cavendish 2009) 30-31. 
44 MacKinnon (n 25). 
45 Fredman, Intersectional Discrimination in EU Gender Equality and Non-Discrimination Law (n 
34) 30; this approach is also endorsed by the European Union as seen in Directive 2000/43, 
Preamble, Recital 6. 
46 ibid. 
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Now that intersectionality sheds light on the blind-spot, it will be used in 

the next section to analyse the British Equality Framework.   

II.  BRITISH EQUALITY FRAMEWORK 

Having explained what intersectionality is in the previous section, the theory 

will be used in this section as a tool to analyse the judicial and legislative approach 

to intersectional discrimination in Britain. To achieve this aim, this section has 

four objectives. First, a brief analysis of the equality regime in Britain will be 

provided for contextual purposes. Second, this paper will distinguish between 
additive (or compound) discrimination and intersectional discrimination. Third, 

this paper uses an intersectional lens to analyse the judicial approach to 

intersectional discrimination claims in the cases of Lewis,47 Mackie,48 O’Reilly,49 and 

Hewage.50 However, the majority of this section will focus on the seminal case of 

Bahl,51 which rejected the recognition of intersectional discrimination. Finally, the 

legislative comparator requirement and its subsequent strict judicial 

implementation will also be criticised using an intersectional lens.  

A. The Equality Act 2010 

Historically, the British Equality framework was focused on protecting a 

single characteristic52 at any given time. This followed as a logical consequence of 

political movements such as feminism or queer liberation which have traditionally 
focused on single characteristics.53 Carried forward onto the Equality Act 2010, 

this has not changed. The Equality Act 2010 defines direct discrimination as 

occurring if ‘because of a protected characteristic, A treats B less favourably than 

 
 
47 Lewis v Tabard Gardens TMC Ltd (n 11). 
48 Mackie v G & N Car Sales Ltd t/a Britannia Motor Co. (n 12). 
49 O’Reilly v BBC (n 13). 
50 Hewage v Grampian Health Board (n 14). 
51 Bahl v Law Society (n 15). 
52 For example: Sex Discrimination Act 1975 (SDA), Race Relations Act 1965, Disability 
Discrimination Act 1995. 
53 Ben Smith, ‘Intersectional Discrimination and Substantive Equality: A Comparative and 
Theoretical Perspective’ (2016) 16 The Equal Rights Review 73, 74 <http:// 
www.equalrightstrust.org/ertdocumentbank/Intersectional%20Discrimination%20and%
20Substantive%20Equality%20A%20Comparative%20and%20Theorectical%20Perspecti
ve.pdf> accessed 18 February 2019. 
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A treats or would treat others’.54 An advantage of this approach involves the 

tailoring of specific remedies to each bias55 after that protected characteristic is 

‘isolated and magnified’ from other identity aspects.56 However, this exhaustive 

method fails to notice that ‘gender reaches into disability’57 and that ‘black people 

can be old’;58 i.e. it fails to recognise intersectionality which blossoms on the 

‘conjuncture of social structures’59 and not on the pre-determined categories. A 
further barrier to intersectional discrimination claims involves the strict 

comparator requirement, which requires courts to make a comparison between 

the claimant and someone similarly situated but for the claimed characteristics.60 

As a starting point, it can be seen that the legislation potentially impedes inter-

sectional discrimination claims. 

This section will not engage with empirical evidence which points to the 

extent of intersectional discrimination in the UK. 61  This is because the 

Government Equalities Offices published a report in 2009 where it admitted to 

there being no remedy under the current framework for intersectional 

discrimination.62 Thus, this section does not aim to prove the prevalence of a 

protectoral gap, because there evidently is none. Instead, this section uses 
intersectionality to uncover the reasons behind this gap, so as to encourage the 

government to acknowledge the severity of intersectional discrimination rather 

than considering it a costly inconvenience. It should be recalled that this paper is 

only interested in direct dual discrimination based on the nine protected 

characteristics under the Equality Act.63 The reason for narrowing the scope of 

 
 
54 Equality Act 2010, s 13. For a list of the protected characteristics see the Equality Act 
2010, s 4. 
55 Ioyola Solanke, ‘Putting Race and Gender Together: A New Approach To Inter-
sectionality’ (2009) 72(5) The Modern Law Review 723, 724. 
56 ibid. 
57 Clare (n 8). 
58 Scales-Trent (n 9). 
59 Johanna Kantola and Kevät Nousiainen, ‘Institutionalizing Intersectionality Europe’ 
(2009) 11(4) International Feminist Journal of Politics 459, 462. 
60 Sarah Hannett, ‘Equality at the Intersections: The Legislative and Judicial Failure to 
Tackle Multiple Discrimination’ (2003) 23(1) Oxford Journal of Legal Studies 65, 67. 
61 MacKinnon (n 25); see also Gay Moon, ‘Justice for the Whole Person: The UK’s Partial 
Success Story’ in Anna Lawson and Dagmar Schiek (eds) European Union Non-Discrimination 
Law and Intersectionality (Ashgate 2011) 167-8. 
62 Government Equalities Office, ‘Equality Bill: Assessing the Impact of a Multiple 
Discrimination Provision’ (2009) para 3.4. 
63 Equality Act 2010, s 4. 
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the analysis in such a way is that data demonstrates that less than 1% of cases are 

presented on more than two grounds.64 

B. Additive Discrimination vs. Intersectional Discrimination 

Both ‘additive’ (or compound) discrimination and ‘intersectional’ 

discrimination fall under the umbrella term ‘multiple discrimination’ and are used 

by scholars interchangeably. 65  However, this paper uses the below stated 
definitions throughout. Additive discrimination occurs ‘where someone is treated 

less favourably because of more than one protected characteristic at one time but 

the forms of discrimination are distinct’. 66  Therefore, the multiplicity of the 

discrimination has a quantitative effect that increases in size and not nature.67 The 

current framework effectively protects against additive discrimination68 since it 

requires claimants to advance all grounds of the discrimination independently.69 

For instance, the Employment Tribunal (ET) in the Ali.70 case concluded that an 

Asian woman was discriminated against on grounds of race and sex. Neither a 

man nor a white woman would have been treated similarly.71  This approach 

arguably minimises complexity in judicial decision-making by concentrating on 

separate grounds.  

Conversely, intersectional discrimination involves someone being treated 

less favourably because of more than one protected characteristic on one 

occasion but it is the ‘unique combination of characteristics that results in 

 
 
64 Government Equalities Office (n 62) para 4.9, 119 of 13,000 clients. 
65 European Commission, Tackling Multiple Discrimination. Practices, Policies and Laws 
(Brussels: Directorate-General for Employment, Social Affairs and Equal Opportunities, 
Unit G.4, 2007) 17. 
66 James Hand, 'Combined Discrimination - Section 14 of the Equality Act 2010: A Partial 
and Redundant Provision?' (2011) 2 Public Law 482. 
67 Smith (n 53) 80. 
68 Karen Monghan, Monaghan on Equality Law (Oxford University Press 2003), para 5.1.2; 
see also Nwoke v Government Legal Service and Civil Service Commissioners (1996) 28 Equal 
Opportunities Review 6. 
69 Solanke (n 55) 728. 
70 Mrs S Ali v (1) North East Centre for Diversity & Racial Equality (2) Jamiel Bux Case No: 
2504529/03. 
71 See also case Ms R De Thomas v Patrick Thompson Case No: 1201589/00 and 1202242/00 
(sex and race) and case Miss A Rawat v Kirkless Metropolitan Council (1) Mr Singh (2) Mr G 
Harker(3) Ms J Lancaster(4) Mr S Laher(5) Case No: 1804500/98 (sex and/or race). 
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discrimination’. 72  Hence, it involves a “new compound subject” 73  with a 

qualitatively different experience whose characteristics, unlike those in additive, 

cannot be disaggregated. An example involves situations where an African woman 

who, as a result of race and sex combined, is forced to undergo Female Genital 

Mutilation. The same is not commanded of women in general nor from African 

men.74  

C. Case-law Under an Intersectional Lens 

There are some decisions which suggest that the British judiciary is capable 

of recognising direct intersectional discrimination. For instance, the Employment 

Tribunal (‘ET’) in Lewis 75  recognised the qualitatively different experience 

embodied by black women and concluded that a black woman was discriminated 

against based on her race and sex combined. Similarly, in Mackie,76 an Indian 

woman, successfully claimed race and sex discrimination. The Tribunal used a 

hypothetical comparator to conclude that the unfavourable treatment was 

because she was an Indian woman.77 Hence, both these decisions imply that the 

courts are neither as conceptually nor legally blind to intersectional discrimination 

as a quick glance into the case law might suggest. However, these cases preceded 
the Court of Appeal decision in Bahl.78 which ruled against the recognition of 

intersectional discrimination. 

(1) Bahl v Law Society 

Arguably, the Bahl.79 case confirms this paper’s hypothesis that the British 

framework inherently suffers from an intersectional blind-spot. The claimant, 

 
 
72 Citizens Advice Bureau, ‘Potential Intersectional Discrimination Cases’ (2009) Citizens 
Advice 30 <https://www.citizensadvice.org.uk/Global/Migrated_Documents/corporate 
/md-evidence-report.pdf> accessed 07 September 2020. 
73 Iyiola Solanke, ‘Infusing the Silos in the Equality Act 2010 with Synergy’ (2011) 40(1) 
Industrial Law Journal 336, 340.   
74 Makkonen (n 36) 29. 
75 Lewis v Tabard Gardens TMC Ltd (n 11). 
76 Mackie v G & N Car Sales Ltd t/a Britannia Motor Co. (n 12) discussed in N. Bamforth, M. 
Malik and C. O’Cinneide (eds.), Discrimination Law: Theory and Context: Text and Materials 
(Sweet & Maxwell 2008) 526. 
77 ibid 526. 
78 Bahl v Law Society (n 15). 
79 ibid. 
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Bahl, advanced a discrimination case against her employer on the basis of her 

status as a black woman. Her claim for intersectional discrimination was 

successful at the ET stage80 which concluded: ‘We do not distinguish between… 

race or sex… in reaching this conclusion…. There was no basis… for comparing 

her treatment with that of a white female, or a black male, office holder.’81 

However, both the Employment Appeal Tribunal82 (‘EAT’) and the Court of 
Appeal83 (‘CA’) rejected the ET’s reasoning and stressed upon the need to split 

up the grounds into race and sex, and provide evidence separately. Thus, the 

higher courts rejected the possibility of intersectional discrimination achieving 

recognition. 

This case clearly represents the judicial restraints imposed by the legislation’s 

monocular approach. 84  Since the legislation protects against single, mutually 

exclusive ‘characteristics’ rather than complex, compounded identities, it blinds 

the courts from seeing intersectionality. This approach failed to adequately protect 

Bahl, a victim at the intersection of oppressions, who sought refuge in the 

Equality Framework. By requiring Bahl to break down her intersectional 

experiences into manageable claims, the CA effectively failed to reflect her multi-
layered experience and the true extent of their suffered injustice.85 Bahl.86 exposes 

the Framework’s systemic incapacity to acknowledge and protect intersectional 

discrimination victims.  

By imposing its own notion of identities, equality legislation and subsequent 

court judgements signal to these victims that their identities are not valued by 

society, nor are they worthy of protection. 87  Further, the so-called ‘fairness’ 

approach to equality, adopted by the CA, which fails to recognise discrimination 

grounds as interlinked, is ‘structurally antithetical to developing a nuanced 

recognition of intersectionality’88 within anti-discrimination discourse. 
 
 
80 Law Society v Bahl EAT 1056/01, [2003] UKEAT 1056_01_3107, [2003] IRLR 640, 
EAT/1056/01, [57] – [67]. 
81 Bahl v Law Society (n 15) [135]. 
82 Law Society v Bahl (n 80). 
83 Bahl v Law Society (n 15). 
84 Smith (n 53) 91. 
85 European Commission (n 65) 21. 
86 Bahl v Law Society (n 15). 
87 Zappone (n 27) 134; Uccellari (n 30) 27. 
88 Judith Squires, ‘Intersecting Inequalities’ (2009) 11(4) International Feminist Journal of 
Politics 496, 506. 
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The lack of an intersectional perspective is also apparent in Gibson LJ’s 

remark when he stated that it is rare to find a woman guilty of sex discrimination 

against another.89 Again, this is symptomatic of the essentialist thinking referred 

to earlier.90 This line of reasoning assumes that all women share the same 

experience defined by the group’s dominant members.91 Correspondingly then, 
this reasoning assumes that Bahl’s experience is limited to that of white 

heterosexual women’s. In reality though, Bahl’s experience, as a black woman, is 

not captured by this line of reasoning and is thus left without recourse. There 

exists evidence in Solanke’s work which proves that black women’s experiences 

are not similar to white women’s.92 This also can be used as a basis for reforms to 

be discussed in the next section. 

(2) Aftermath of Bahl 

The danger of Bahl,93 as a Court of Appeal decision, concerns the precedent 

it sets which inevitably binds future courts.94 Or one would assume. It appears 

from the widely publicised O’Reilly95 case that Tribunals remain sympathetic to 

intersectional claims. In that case, the ET stated that an individual could be 
discriminated against because of the combination of both age and sex (although 

only age discrimination was made out). It explained that ‘the prescribed reason 

need not be the sole… or even the principal reason, why a person suffers 

detrimental treatment…’.96 O’Reilly97 appears to be in complete defiance to Bahl..98 

However, a closer look into the Tribunal’s reasoning reveals similarities with the 

Bahl.99 approach. In O’Reilly,100 the tribunal acknowledged and accepted intersectional 

 
 
89 Bahl v Law Society (n 15) [137] (Gibson LJ). 
90 Solanke (n 55) 731. 
91 Smith (n 53) 91. 
92 Solanke (n 55). 
93 Bahl v Law Society (n 15). 
94 See Nagarajan v London Regional Transport [1998] IRLR 73; Network Rail v Griffiths-Henry 
[2006] IRLR 865. 
95 O’Reilly v BBC (n 13). 
96 ibid 245. 
97 ibid. 
98 Bahl v Law Society (n 15). 
99 ibid. 
100 O’Reilly v BBC (n 13). 



    ‘Intersectionality’: A Blind-Spot Missed in the British Equality Framework?   Vol. VI 46 

discrimination as a possible occurrence whereas the higher courts in Bahl.101 refused 

to acknowledge that same proposition. Yet, the constraints of the British law took 

hold on the Tribunal in O’Reilly102 and forced them to choose one characteristic 

(age) that the claim could be advanced under.103  

The Tribunal simplified the claimant’s complex, intersectional experience 

(based on age and sex) for the sake of practical convenience. This effectively 
demonstrates that the Framework deems worthy of protection only one aspect of 

her identity whilst completely ignoring its intersection with another aspect. Taking 

an intersectional approach would have reinforced the claimant’s sense of self-

worth and her faith in a Framework designed to protect her. Nonetheless, this 

leads to an interesting observation:  while the courts are willing to acknowledge 

intersectional discrimination, the legislation prevents them from doing so. 

Therefore, courts’ lack of an intersectional perspective is a reflection of the 

position taken in statutes. 

Another Supreme Court case which would seem to conflict with the 

principle in Bahl.104 is Hewage.105 There, the claimant advanced a discrimination 

claim on grounds of both race and sex by comparing her treatment to that of a 
white male. She was not required to split her claim into (i) race, whereby she would 

have had to compare herself to a white female; and (ii) sex, whereby her 

comparator would have been a black man. Some argue that Hewage106 signals a 

shift in the law since the Supreme Court did not take issue with the Tribunal’s 

approach. 107  However, the court did not explicitly endorse intersectional 

discrimination, nor did they overturn Bahl.108 Therefore, the current framework 

still does not recognise intersectional claims. 

 

 
 
101 Bahl v Law Society (n 15). 
102 O’Reilly v BBC (n 13). 
103 Sheena Smith, ‘Intersectionality and Law: Theoretical Issues’ (2011) European Training 
and Research Centre for Human Rights and Democracy 1, 22. 
104 Bahl v Law Society (n 15). 
105 Hewage v Grampian Health Board (n 14). 
106 ibid. 
107 ibid. 
108 Bahl v Law Society (n 15). 
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A further effect of Bahl.109 is that it dictates the approach undertaken by 

lawyers in advancing discrimination claims. Under the current regime, lawyers 

strategically second-guess which dismantled thread of an intersectional 

discrimination claim will succeed in court.110 This ‘lawyering’111 angle advances 

the ‘strongest’112 ground and ignores the others113 in fear of losing the case 
completely.114 However, this approach debatably weakens the claim115 

considering the unfavourable treatment was based on the idiosyncratic fusion of 

two grounds. Moreover, this requirement assumes that people have a choice as to 

which aspect of their identity ‘will haunt them and which one they'll be free of’.116  

Subsequently, the current approach encourages competition between 

different structures of inequalities117 resulting in an ‘Oppression Olympics’.118 

That is, different groups are made to compete for the label of being ‘most 

oppressed’ 119  to gain political attention and policy remedies for their group 

instead of cooperating towards seeking institutional reform which could alter the 

logic of distribution of resources.120 This is an unsatisfactory approach as it clearly 

does not reflect the intention of the legislator. Furthermore, it can be settled that 
‘victims of bias should not have to approach anti-discrimination law as consumers 

 
 
109 ibid. 
110 Sandra Fredman, ‘Positive Rights and Positive Duties: Addressing Intersectionality’ in 
D Schiek and V Chege (eds), European Union Non-Discrimination Law: Comparative Perspectives 
on Mutlidimensional Equality Law (Routledge-Cavendish 2009) 73. 
111 Suzanne Goldberg, ‘Intersectionality in Theory and Practice’, in Emily Grabham, 
Davina Cooper, Jane Krishnadas and Didi Herman (eds) (2009), Intersectionality and 
Beyond: Law, Power and The Politics of location (Oxford, Routledge-Cavendish 2009) 124. 
112 Equal Opportunities Commission, ‘Advising Ethnic Minority Women About 
Discrimination at Work’ (2004) 1, 5. 
113 Gay Moon, ‘Multiple Discrimination – Problems Compounded or Solutions Found?’ 
(2006) 3 Justice Journal, 4. 
114 ibid. 
115 Uccellari (n 30) 26. 
116 C Jones and K Shorter-Gooden, Shifting: The Double Lives of Black Women in America 
(Harper Collins, 2003) 59. 
117 Angie-Marie Hancock, ‘When Multiplication Doesn’t Equal Quick Addition: 
Examining Intersectionality As a Research Paradigm’ (2007) 5 Perspect. Polit. 63, 68; see 
also Elisabeth Holzleithner, ‘Mainstreaming Equality: Disentangling Grounds of 
Discrimination’ (2005) 14 TRANSNAT'L L. & CONTEMP. PROBS. 927, 944-45. 
118 ibid 68. 
119 ibid. 
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and make choices where none actually exist’.121 To such victims, their identity 

features do not exist in disjunctive vacuums; they cannot reasonably be expected 

to cherry-pick which of their sole features mandated the less favourable treatment. 

To summarise, intersectionality theory was used here as a ‘tool to look beneath 

the surface’122 so as to uncover the negative effects of the decision in Bahl.123 

D. The Comparator 

The comparator requirement for establishing discrimination is, arguably, the 

‘most difficult barrier’124 to intersectional discrimination claims. It is rooted in the 

Aristotelian doctrine of formal equality which asserts that likes must be treated 

alike.125  This approach is unsurprising, considering the Equality Act’s formal 

equality underpinnings, which consistently demand comparison between likes. If 

there is no real person to be used for comparison, a hypothetical one is 

constructed.126 Accordingly, the treatment of a woman would be compared to 

that of a man, a disabled person to a non-disabled person, and so on. Considering 

the legislation allows comparison for only one ground,127 it becomes clear why 

this requirement hinders intersectional discrimination claims. The comparator 

must not share the protected characteristics.  

Hence, when it comes to multiple characteristics, it is near impossible to 

locate or construct a comparator that does not share any of the claimant’s 

protected characteristics. 128  For instance, would a Muslim lesbian claimant, 

 
 
121 Solanke (n 55) 748. 
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advancing a direct discrimination claim based on sexual orientation and religion, 

be compared to a non-Muslim straight woman, or a non-Muslim gay individual? 

The first option shares with the claimant the protected characteristics of ‘sex’ 

whilst the second option shares the ‘sexual orientation’, both of which are 

protected characteristics. Whilst it is beyond the scope of this article to answer 

this question, the latter illustrates the difficulties of finding a suitable comparator 
in intersectional discrimination cases. 

Even if several grounds for discrimination are advanced,129 Bahl.130 clarified 

that only one comparison can take place at any chosen time. Furthermore, even 

if the courts were willing to accept intersectional discrimination, they are required 

to find a comparator. Indeed, judges previously acknowledged that comparators 

are not always available nor helpful. This is exacerbated in cases of intersectional 

discrimination as seen above.131 As Hannett132 correctly observes, an analysis of 

the courts’ approach regarding comparators is hampered by their failure to 

virtually locate the appropriate comparator, or even expressly state the 

comparator used.133  

Nevertheless, the Bahl 134  case can be used to point out the courts’ 
conservative use of the comparator requirement. In Bahl,135 the lack of such a 

requirement was fatal to the claim. Hence, this paper finds merit in Goldberg’s 

claim that the comparator exercise is being transformed from a heuristic device136 

(i.e., a process supposed to aid decision-making) to a defining element in 

discrimination cases. 137  Based on the decision in Bahl 138  and other case law 
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134 Bahl v Law Society (n 15). 
135 ibid. 
136 Suzanne Goldberg, ‘Discrimination By Comparison’ (2011) 120(4) The Yale Law 
Journal Company Inc. 728. 
137 ibid. 
138 Bahl v Law Society (n 15). 



    ‘Intersectionality’: A Blind-Spot Missed in the British Equality Framework?   Vol. VI 50 

previously discussed by this paper, it becomes apparent that the courts consider 

an appropriate comparator, or lack thereof, to be a decisive factor in 

discrimination cases. This leaves claimants, such as the Muslim lesbian above, 

without a fighting chance by which to advance their claim and subsequently obtain 

justice. Therefore, the courts’ focus on the comparator requirement in deciding 

discrimination cases actively limits their ability to recognise intersectional 
discrimination.  

Additionally, establishing discrimination under British law is a comparative 

exercise.139 Consequently, because a comparator does not take into account the 

exclusionary patterns that result in an intersectional subject’s unique disadvantage, 

it fails to protect them. This ‘comparator-obsessed legal regime’140 conflicts with 

intersectionality’s claim that identities are not based on pre-determined categories, 

rather they are based on the social structures that create them. As such, it is the 

intersection at which these pre-determined categories exist that intersectionality 

puts the spotlight on. Therefore, this comparator requisite is revealed by 

intersectionality as being ‘over-inclusive’: its role as a heuristic to reveal 

discrimination is overstated by the courts as it fails to notice the unique 
disadvantage suffered intersectionally. This lends support to this paper’s thesis 

that the current framework lacks an intersectional lens. Thereby, an intersectional 

solution, discussed in the next section along with other reforms, would be to 

loosen the requirements for the comparator.  

III.  REFORMS 

This section proposes and reviews reforms. It should be noted that there 

exist international human rights solutions141 which aim to address intersectional 

discrimination. However, due to their non-binding nature, they will not be 

discussed. Accordingly, this section proposes three reforms that range from 

legislative measures to subsequent judicial interpretations. Conclusively, this 

section crafts a three-stage judicial test relating to intersectional claims to 
 
 
139 Hannett (n 60) 84. 
140 Goldberg (n 136) 752. 
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potentially correct the blind-spot. As a note, this section uses the terms ‘dual 

discrimination’ and ‘intersectional discrimination’ interchangeably. 

A. (Re)introducing Legal Measures 

The first reform entails the use of law. This entails re-introducing section 14 

(‘s.14’) of the Equality Act, which was designed to expressly prohibit direct 

discrimination ‘if, because of a combination of two of the [protected] 
characteristics [(except for marriage/civil partnership and pregnancy/maternity)], 

a person treats another less favourably than… a person who does not share either 

of these characteristics’.142 Bringing a s.14 claim does not preclude the possibility 

of bringing a claim based on a single ground or on both grounds independently.143 

This is suitable because not every discrimination case will be based on dual 

characteristics.  

The executive’s decision not to implement s.14 was justified on the basis 

that it would be too ‘costly’ on businesses144 in relation to the cost of new cases, 

the compensation of successful cases, and the out-of-court award settlements.145 

However, this paper contends that these costs are unmatched to those incurred 

by victims left without access to justice.146  The Government Equality Office 
(’GEO’) itself found that the number of new cases, after s.14’s implementation, 

would surge by only 10% for 2 years, as the courts and tribunals establish 

substantial precedent. However, the estimated 2% success rate of s.14 cases 

potentially justifies its ‘costly’ implementation. Since this rate is clearly low, the 

concern that substantial business resources will be directed towards compensating 

victims is now moot. In addition, familiarisation costs were estimated at £14 per 

Small and Medium Businesses and at £32 per large enterprises. These costs are 

arguably unmatched by those incurred by individuals, should they be left without 

recourse. Finally, it is important not to overlook the benefits afforded to 

individuals should s.14 be implemented; these include monetised compensations 

 
 
142 Equality Act 2010, s 14. 
143 Moon (n 127) 172. 
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from successful cases and overall increased morale and sense of belonging, which 

in turn increase productivity.147  Ultimately, the government’s decision to not 

implement s.14 based on costs is unjustified. 

Accordingly, s.14 provides a formal cause of action on to which dual 

discrimination claims can be based. This potentially increases the potential success 

of such claims.148 Indeed, this is condoned by Trade Unions, who term s.14 as a 
‘hook’ to which such claims may be attached.149 Furthermore, a s.14 claim does 

not require the claimant to prove discrimination on each ground separately,150 

thereby ensuring that the dual discrimination is the sole reason of the unfavourable 

treatment.151 This would plausibly lead to a more serious judicial recognition of 

intersectional discrimination as they realise its qualitative distinction from single-

ground claims. It would resemble the ET’s approach in the cases of Lewis152 and 

Ali.153 mentioned earlier. Consequently, this demonstrates to these victims that 

their legal framework is capable of protecting them should societal practices fail 

them. This is likely to increase their sense of inclusion in society which 

subsequently positively impacts their well-being and their productivity within the 

workforce.154  

Conversely, it could be argued that a statutory definition of dual 

discrimination prevents a more flexible development of the concept which may 

hinder the incorporation of intersectionality into the framework.155 However, this 

 
 
147 Equality Bill Impact Assessment Version 3 (n 145) 221. 
148 Moore et al, ‘Research Paper: Addressing Discrimination in the Workplace on multiple 
grounds – the Experience of Trade Union Equality Reps’ (2011) ACAS, 1-27 
<http://www.acas.org.uk/media/pdf/f/p/0212_Multidiscrim_TU_Equality_Reps.pdf> 
accessed 05 April 2019. 
149 ibid 17. 
150 Equality Act 2010, s 14(2). 
151 Moon (n 113). 
152 Lewis v Tabard Gardens TMC Ltd (n 11). 
153 Mrs S Ali v (1) North East Centre for Diversity & Racial Equality (n 70). 
154 Zappone (n 27). 
155 Dagmar Schiek and Susanne Burri, ‘Multiple Discrimination in EU Law: Opportunities 
for Legal Responses to Intersectional Gender Discrimination?’ (2009) European Network 
of Legal Experts in the Field of Gender Equality, 23 <https://www.researchgate.net/ 
publication/46718012_Multiple_Discrimination_in_EU_Law_Opportunities_for_legal_r
esponses_to_intersectional_gender_discrimination_European_Commission_Directorate
_General_for_Employment_Social_Affaires_and_Equal_Opportuniti> accessed 07 April 
2019. 



2020 LSE LAW REVIEW 53 

could be countered by the fact that all other prohibited discriminatory practices,156 

since the conception of anti-discrimination law 40 years ago,157 have embodied 

this rigidity, so by analogy, dual discrimination should too. Even though 

intersectionality differentiates dual discrimination from other claims, the 

discriminatory practice itself remains within the ambit of the Equality Act.158 

Thus, as a first step towards correcting the blind-spot of the current approach, 
this paper embraces the reintroduction of s.14.  

Although s.14(2) excludes the protection of marriage/civil partnership and 

pregnancy/maternity, this paper advocates for their inclusion if a truly inter-

sectional approach is to be embodied. The exclusion was justified on the grounds 

that they are unlikely to apply159 as there was no evidence to showcase that these 

characteristics, combined with others, would cause problems. Specifically, 

regarding pregnancy and maternity, the GEO justified its exclusion based on the 

fact that these characteristics do not require a comparator, and that it would ‘be 

difficult to see how pregnancy and maternity could be included in a dual 

discrimination claim in combination with another protected characteristic which 

does not require a comparator’.160 With regard to marriage and civil partnerships, 
their exclusion was justified on the basis that such claims will likely be advanced 

on the basis of sex or sexual orientation respectively.161  

Nevertheless, intersectionality is premised upon acknowledging the uniquely 

formed identities of individuals. Therefore their exclusion by the executive 

implicitly rejects that premise by dismissing these grounds’ potential interactions 

with the other eight protected characteristics.162 Accordingly, a single mother would 

not be able to advance a s.14 claim based on marital status and sex, although 

research on maternal stereotypes exhibits a link between perceived lack of 
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discrimination under s 19 of the Equality Act 2010. 
157 For example: Sex Discrimination Act 1975 (SDA), Race Relations Act 1965, Disability 
Discrimination Act 1995. 
158 Equality Act 2010, s 14. 
159 Hand (n 66) 2. 
160 Equality Bill Impact Assessment Version 3 (n 145) 215. 
161 Hand (n 66). 
162 Equality Act 2010, s 4. 



    ‘Intersectionality’: A Blind-Spot Missed in the British Equality Framework?   Vol. VI 54 

incompetence and motherhood at work. 163  Conversely, this oversight could 

debatably be attributed to the lack of parliamentary scrutiny s.14 received due to 

its late introduction into the Equality Bill.164 Nonetheless, this section identifies 

this oversight as an intersectionally-blind one, and therefore proposes the 

inclusion of these grounds to rectify it. 

(1) Legal Certainty 

The solidification of protection against dual discrimination in legal text 

limits judicial discretion in determining whether such claims are capable of being 

protected under the framework. Thus, the implementation of s.14 explicitly 

crystalises the protection against dual discrimination, thereby offering legal 

certainty. Correspondingly, limiting judicial discretion is alleged to be a favourable 

approach because, as McColgan asserts, the judicial body has not proven itself to 

be relied upon to exercise such discretion in favour of the disadvantaged.165 This 

can be demonstrated by reviewing the jurisprudence discussed in Section 2. One 

can clearly observe the lack of a principled method in determining whether 

intersectional discrimination could be offered protection under the current 

framework, which in turn led to inconsistent decisions.166 This paper acknowl-
edges that the judges’ own abilities to appreciate intersectional discrimination 

were confined by Parliament’s decision not to solidify the protection. 

Nonetheless, the law needs to address the fact that intersectional discrimination 

has fallen through the cracks of the Framework. 

Shockingly, the respondents in O’Reilly,167 relying on Bahl,168 attempted to 

argue that, in the absence of s.14, combined discrimination claims are not 

actionable.169 Although the argument was rejected in O’Reilly, barring s.14, it 

cannot be held with certainty that it will be rejected again in future cases. This 
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uncertainty is likely to discourage victims of intersectional discrimination from 

seeking justice considering the already time-consuming and expensive legal 

proceedings exacerbated by the cut in Legal Aid for employment cases by the 

Equality Act.170 Nevertheless, this judicial inconsistency may be justified based on 

this paper’s main thesis that the current framework lacks an intersectional 

perspective. Therefore, judges cannot reasonably have been expected to 
comprehend the conceptual difference of intersectional claims and increase 

discrimination law’s complexity, because there simply did not exist a reason for 

them to do so. To that extent, this legal certainty accompanying s.14 helps correct 

the blind-spot by reminding judges of the conceptual difference of intersectional 

claims.  

This is not to say that s.14’s introduction to the framework will be 

implemented seamlessly. As mentioned earlier, it is estimated that it would take 

about 2 years for the courts to interpret s.14 and establish robust precedent. 

Moreover, the time for businesses and SMEs to familiarise themselves with s.14’s 

provision and implement dual discrimination policies within their internal rules 

needs to be factored. Therefore, legal certainty will not be fully achieved just by 
the implementation of s.14. However, this paper believes that the two-year time 

frame is proportionate when compared to the alternative of leaving intersectional 

discrimination without any access to recourse. As a result, this paper encourages 

the introduction of s.14 as the first step of the process to achieving legal certainty 

in terms of intersectional discrimination recognition. This presents the first step 

of correcting the blind-spot. 

B. Capacious Approach 

Although s.14 arguably opens the door for intersectionality, it is disputably 

insufficient by itself to incorporate a fully intersectional approach.171  This is 

owing to its focus on the pre-determined categories present in the Equality Act.172 
Thereby, it incorporates only one facet of intersectionality which claims that 

people have multiple identities, whilst failing to notice its other essential claim 

which centralises the role of intersecting power dynamics. Hence, it omits the 
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peculiar factor of intersectional discrimination as compared to other multiple 

discrimination forms.173 

Accordingly, this section proposes that judges exercise a capacious approach 

to dual discrimination claims that requires them to undertake a relational analysis 

of the two forms of oppression. This requires placing the claimed grounds, 

relative to the other, in their historical, cultural and political contexts that led to 
this specific instance of discrimination.174 Consequently, the unique link between 

these two structures will become visible to the judges who will be able to 

appreciate the claimant’s distinct experience. To illustrate, under a s.14 claim 

brought by a Muslim woman, the courts would take Islam (religion) and search 

within its historical, cultural, and political developments for its relationship with 

the female sex. Muslims, as a historically marginalised group,175 intersect with the 

female sex, as another historically marginalised group, to produce a Muslim 

female's unique disadvantage. It does not matter whether the court chooses 

religion or sex as a starting point; the relationship between the two grounds is 

what matters. 

Whereas the current approach focuses on difference, this suggested 
approach focuses on the structural powers shaping an individual’s identity. Hence, 

it avoids obscuring the ‘historical and continuing realities of inequality facing the 

subordinated group within each ground’.176 This paper acknowledges that this 

relational analysis inevitably translates to increased costs and an elongated time 

frame both in terms of the claimant’s and the courts’ resources. However, this 

paper is still adamant that the increased costs are unmatched to the experiences 

of intersectional discrimination victims. Therefore, an approach which focuses on 

the systematic oppressions, albeit more resource-extensive in terms of costs, time 

and new expertise, can reflect a more nuanced understanding of inter-

sectionality.177 
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This approach means that the claimants would not have to suppress their 

identities to fit into ‘arbitrary pigeonholes’178 in order to claim protection, thereby 

possibly relieving the identity politics problem179 discussed earlier. Moreover, this 

approach makes it redundant to argue for the much-advocated-for180 open lists 

measure. The latter would have opened a ‘Pandora’s box’ to litigation claims,181 
which would not have been warmly welcomed by judges. An opens-lists approach 

entices an unpredictable variety of grounds to be advanced before the court, 

naturally trailing excessive legal uncertainty. To overcome this litigation floodgate 

and prevent excessive settlement and compensation costs, a defence justifying 

discrimination was deemed practical. However, this would have conflicted with 

the fundamental legal principle that direct discrimination should never be 

justified.182 Subsequently, the suggested capacious approach accords normatively 

with intersectionality’s overarching aim to overcome ‘dominant ways of thinking 

about discrimination’183 by bringing the experiences of those marginalised by 

intersecting structures to the fore.  

Even this approach could fall into the trap of assuming homogeneity in the 
experiences of those at intersecting grounds. The socio-economic status of a 

transsexual woman, as identified by this relational analysis under s.14, will not 

automatically be shared by the next transsexual woman. Although judges might 

find similarities in these women (i.e., they are both subject to the oppressional 

power dynamics of transphobia and sexism), judges need to be wary not to 

assume that a previous contextual analysis identically applies to the next. Thus, a 

case-by-case analysis of the evidential factors is needed to accommodate people’s 

distinct experiences which might end up translating as more time and costs in 

litigation. Nevertheless, the courts can find comfort in the fact that although these 

two women’s experiences are not identical, they will be similar; hence not every 
similar case demands a relational analysis generated from scratch. Furthermore, 

the more cases are brought on different dual combinations, the more the courts 

will become accustomed to such exercises, thereby increasing efficiency. 
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Relatedly, the precedent-based legal system further facilitates the familiarisation 

process and thus allows for efficiency.  Whether the relational analysis should be 

exercised by reference to social research or by reference to previous British dis-

crimination jurisprudence is a matter that requires further research. Nonetheless, 

this paper acknowledges that a ‘radical restructuring’184 from this framework’s 

formal equality approach, which focuses on identities, to one that is based on 
substantive equality 185  and systematic disadvantage, mandates time for 

implementation. However, this paper believes that this step towards 

acknowledging intersectional discrimination is overdue and is thus worth the time 

it needs. 

Before moving forward, it is wise to note the following: 

The widely suggested186 positive-actions model actively identifies subgroups 

particularly vulnerable to intersectional discrimination187 so they can ‘easily’188 be 

offered employment-related support. This entails positive measures such as 

targeted advertisements or selected training, which derive their lawfulness from 

the Equality Act.189 It aims to train and assist applicants from these subgroups to 

overcome their disadvantage in infiltrating the job market, relative to applicants 
that are not from these groups. Considering its focus on structurally marginalised 

groups, it is alleged to be more suited to tackling intersectionality than the 

complaints-led approach. 190  The limits of the proactive approach are widely 

discussed191 and are outside this paper’s scope. Nevertheless, this section is not 

persuaded by its overambitions in tackling intersectional discrimination.  

 

As argued earlier, intersectional discrimination experiences differ on a 

subjective basis therefore remedying them arguably requires a case-by-case 

analysis. Subsequently, the said model will not be able to identify all victims at the 
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intersections of oppressive systems, considering there are potentially 36192 

combinations and that is assuming homogeneity in each group (which was proved 

otherwise). In light of the Framework’s precedents-based system, the subgroups’ 

identification process can be said to be somewhat efficient, thereby detracting 

from the value of arguments against it. Nonetheless, having said that, even if all 

subgroups were identified, offering positive measures to a wide group range is 
likely to undermine the approach’s purpose and will likely increase instances of 

positive discrimination193 (which is unlawful under the Equality Act).194 Hence, a 

reactive approach based on subjectivity rather than a proactive approach which 

focuses on generality is more suited to correct the framework’s blind-spot. 

C. The Comparator: ‘But for’ to ‘But why’ 

The final reform concerns the comparator test. Although s.14 allows for 

comparison on dual grounds,195 and thus constitutes an improvement from the 

current one-ground comparison, it can be argued that it still impedes inter-

sectional discrimination claims. Under s.14, the claimant’s unfavourable treatment 

is assessed against that of a real or hypothetical comparator who does not share 

the claimed protected characteristics. Hence, a black woman’s treatment would 
potentially be compared to a white man’s.196 This would arguably increase the 

likelihood of her claim’s success because it is easier to prove that a white man 

would not have been subjected to that same treatment.197 However, this approach 

raises the difficulty of finding an adequate comparator as explained earlier in 

Section 2. Subsequently, this unwelcome consequence means that victims will not 

be able to access justice because their claims would fail a test designed to help 

them succeed.  
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To overcome the aforementioned difficulties, this section proposes a move 

from the current approach predicated, on the ‘but for’ question, to the one that 

asks, ‘but why’. This shifts the focus to the function that the group membership 

played in the decision, rather than group membership per se.198 The new approach, 

proposed by Watt,199 would ask whether group membership was the reason for 
unfavourable treatment. Hence, if the reason was the victim’s uniquely-defined 

social location (identified under the capacious approach), then discrimination 

could be established. Additionally, there exists evidence that the British judiciary 

has slowly welcomed this approach. In Shamoon,200 Lord Nichols urged tribunals 

to focus on ‘why the claimant was treated as she was’201 because at times the less 

favourable treatment and its reason why are intertwined.202 Since then, courts at 

various levels, including the Supreme Court, endorsed this approach,203 thereby 

demonstrating judicial predisposition. Furthermore, this approach possibly 

progresses intersectional discrimination claims in a less restricted manner than 

that of a strict comparator test. This is because it potentially avoids the difficulties 

with (a) finding an adequate comparator and (b) treating a comparator (or its lack 
thereof) as a decisive factor. Consequently, the ‘but why’ approach plausibly 

constitutes a further step towards closing off the blind-spot. 

Interestingly and unprecedently, this paper argues that the ‘but why’ 

approach is the one which correctly reflects Parliament’s intention when drafting 

the direct discrimination provision. Indeed, the provision, s 13(1)204  states that: 

 

A person (A) discriminates against another (B) if, because of a 

protected characteristic… [emphasis added]. 
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It appears that the ‘but why’ approach has always been present in the 

legislation, but it was subsequent judicial interpretations that diverted it into a ‘but 

for’ test. Indeed, this proves that the former approach is better suited to dealing 

with discrimination cases. To further prove that the ‘but for’ approach is the 

incorrect one, the courts themselves at times have acknowledged that 
comparators are not always available205 or helpful.206 It could be argued that the 

courts developed the ‘but for’ test as a result of the formal equality perspective 

imposed by the British framework which advocates for the Aristotelian doctrine 

of equal opportunities. However, the fact that they constantly struggle with 

locating the appropriate comparator and the fact that discrimination victims are 

subject to the mercilessness of the strict comparator requirement all attest to the 

argument that the ‘but for’ approach is not the right one. Therefore, this calls for 

imposing the ‘but why’ question, to follow the legislature’s wishes. 

 

To consolidate the aforementioned reforms, this paper proposes a three-

stage test that is believed to allow intersectionality to enter the current framework. 
Thus, under a s.14 claim, the test for establishing a dual discrimination claim 

would be: 

 

(1) Did the claimant suffer from less favourable treatment compared to 

others in the workplace? (this is presumed from the facts presented by 

the claimant);207 

 

(2) If yes, was this unfavourable treatment based on the combination of two 

of the protected characteristics whose interaction with one another 

attracts disadvantage? (the capacious approach); 

(3) If yes, was the less favourable treatment imposed because of the 

claimant’s position? (the ‘but why’) 

 

 

 
 
205 Hannett (n 60) 83. 
206 ibid. 
207 This has not changed from the current approach. 
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CONCLUSION 

This paper concludes by reiterating that the British Equality Framework, as 

it stands, lacks an intersectional perspective of human identities. Premised on a 

single-ground approach, the framework fails to recognise the experiences of those 

existing at the intersections of structural oppressions. This has been proven to 

produce several damaging conceptual, practical and psychological effects on those 

individuals. It remains an unsatisfactory approach, that the government 

acknowledges this protectoral gap, but is doing nothing to address it. Having 
analysed the Framework in the second section via an intersectional lens, it was 

apparent that the wording of direct discrimination under the Equality Act 2010 

lacks an intersectional outlook. This was then seen to spill over to the judicial 

approach concerning intersectional discrimination claims as evidenced by the 

Bahl.208 and O’Reilly209 cases. Furthermore, the comparator requirement and its 

strict judicial application were argued to impede the progression of intersectional 

discrimination claims. The section then concluded that the current single-axis 

framework is intersectionality-blind. Accordingly, if the Equality Framework 

wishes to uphold the values it claims to protect such as human dignity, equality, 

and justice, then the issue of intersectional discrimination needs to be taken more 

seriously. This in turn requires the understanding of intersectionality, as explained 
in the first section, as a means to recognise the origins of the blind-spot and 

subsequently address it using the proposals advanced in the final section. The 

reintroduction of s.14 proposed in the final section accompanied by the three-

stage test is believed to potentially incorporate intersectionality into the 

Framework.

 

 

 
 
208 Bahl v Law Society (n 15). 
209 O’Reilly v BBC (n 13). 
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ABSTRACT 
 
The clash between the German Constitutional Court and the Court of Justice of the European 

Union (‘CJEU’) in May 2020 over economic policy highlights the growing tension between the 

European Union (‘EU’) and courts of last instance in Member States. This article argues that 

such tensions demand a legal order which respects national judicial hierarchies, thereby becoming 

mature. Through an examination of the preliminary reference procedure, this article puts forward 

a novel set of reforms which seek to engage with national courts of last instance, while forcing 

lower national courts to treat EU law as national law where possible. This is achieved by 

suggesting limitations to the circumstances in which courts can refer cases to the CJEU. These 

proposed reforms mark a departure from the conventional aim of the procedure – to ensure 

uniformity – which is abandoned in favour of a focus on national judges’ abilities to provide 

confident interpretations of EU law. In addition to focusing on bringing the legal order to 

maturity through respect of national hierarchies, this article suggests a robust system of holding 

national courts to account through clearer rules and reforms to Köbler liability. All of this, it 

follows, would result in a mature legal order based on genuine trust, which facilitates interactions 

between the CJEU and national courts as the EU continues to legislate in constitutionally 

sensitive areas.  

 
 
* LLB (LSE) ‘20. The author would like to thank Floris de Witte for his invaluable support 
and guidance. Any errors and omissions remain the author’s own. 
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INTRODUCTION 

This article assesses the Article 267 TFEU1 preliminary reference procedure 

in light of the EU legal order’s maturity. In doing so, it challenges the current 

underlying aim of the status quo – securing uniformity across the legal order – by 

arguing that it is incompatible with a mature legal order. Instead, if we are to take 

maturity seriously and facilitate judicial cooperation at the highest level, the main 

purpose of the procedure ought to be resolving the confusion faced by national 

judges in a way that focuses on clarity and respecting national judicial hierarchies.  

A legal system can be described as mature when the law is applied by 

national courts simply because it is the law, as is the case when national courts 

apply national law. This entails a legal system where external intervention and 

incentives are not required to ensure that law is applied. In a mature legal order, 

national courts treat EU law as if it is national law – as far as it is possible to do 

so in light of the doctrine of supremacy – and apply it as such. While some might 

take issue with this conception of maturity, it has been chosen because it aligns 

with the notion of national courts as ‘Community courts when applying 

Community law’.2 Such a vision is uncontroversial so long as we support the basic 

ideals of European integration. Capturing maturity in this way places emphasis on 

two elements. First, courts in a mature legal order would apply EU law because it 
is their duty to apply the law. This stands in contrast to legal orders where courts 

apply the law because of external – usually political – motivations and incentives. 

Second, courts within mature legal orders trust each other to apply the law, 

resulting in appeals processes which serve the purpose of eliminating legal 

mistakes rather than creating an adversarial stage for courts. 

In the first section, I will lay out the development of the EU’s legal order to 

date, highlighting how its initial aim of making EU law effective has been 

achieved, and that maintaining the judicial architecture, which secured that aim, 

gives rise to inefficiencies. In light of the CJEU’s encroachment into increasingly 

constitutionally sensitive areas of national law, now is the right time to move 

 
 
1 Consolidated Version of the Treaty on the Functioning of the European Union 2008 
(TFEU 2008) C115/216.  
2 Philip Allott, ‘Preliminary Rulings – Another Infant Disease’ (2000) 25(5) EL Rev 538, 
541. 
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towards a mature legal order. Next, in the second section, it will be argued that 
pursuing uniformity is incompatible with a mature legal order and that resolving 
any confusion faced by national judges is a more suitable aim. Section Three 
outlines why national courts of last instance (‘COLIs’) play a central role in a 
mature legal order, how their cooperation can be enticed by respecting national 
judicial hierarchies and enforced through a clear and reasonable set of guidelines. 
This section will also serve to highlight the immaturity in the status quo, which is 
addressed through a novel set of reforms introduced in Section Four. These 
reforms seek to lay the groundwork for a mature legal order by limiting the 
circumstances in which lower national courts (‘LNCs’) can send preliminary 
references, while also providing clear guidance for when COLIs are obliged to 
send references. Finally, Sections Five and Six address some of the challenges 
which the proposed reforms to Article 267 and Article 258 TFEU might face,3 
stressing that these reforms do not seek to create a perfect EU legal order, but 
instead attempt to reshape the reference procedure from a tool securing 
uniformity to a tool resolving confusion. In the process, it will be argued that 
these reforms are a step in the right direction towards developing a mature EU 
legal order.   

I. WHY NOW IS THE TIME FOR MATURITY 

Before examining the core purpose at the heart of the preliminary reference 
procedure and analysing the status quo, it is useful to chart how the EU’s legal 
order has changed from its inception. This analysis begins with the legal order’s 
initial aims, going on to explain how those aims continue to underpin its judicial 
architecture more than 50 years after its earliest seminal cases. In addition to 
reflecting on where the legal order has come from, this analysis highlights the 
tensions which will shape its future, suggesting that now is the right time for it to 
transition to maturity. 
 
A. Initial focus on effectiveness  

From the early 1960s, with the cases of Van Gend en Loos.4 and COSTA,5 the 

 
 
3 TFEU 2008 (n 1). 
4 Case 26/62 NV Algemene Transport- en Expeditie-Onderneming van Gend en Loos v Nederlandse 
Administratie der Belastingen [1963] ECR 1. 
5 Case 6/64 Flaminio Costa v ENEL [1964] ECR 585. 
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EU legal order in its infancy had one main aim: ‘to ensure that domestic courts 
cooperate and apply its jurisprudence’.6 In other words, this required the creation 
of a legal order which enabled ‘not only Member States but also individuals’ to 
enforce EU law against third parties or their governments, ideally through a local 
court.7 This aim can also be described as ensuring that EU law is effective. In 
pursuing this aim, the doctrines of supremacy and direct effect, supplemented by 
the (then) Article 177 TFEU procedure,8 sought to draw upon two key actors: 
LNCs and litigants. It is in examining the interplay between these two actors that 
we can explain why the Article 267 procedure looks as it does today.  
 
(1) The role of LNCs 
 

Lower national courts were crucial to the CJEU’s mission for three reasons. 
The first is that their rulings are able to increase constitutional pressure on 
national governments. If EU law was simply another form of international law, it 
would be easy for Member States to ‘shift the locus of the dispute to the interstate 
or Community plane’.9 Rather, Weiler outlines that involving LNCs meant that 
governments were ‘faced with legal actions before their own courts’ and ‘within 
their own legal order’.10 Using LNCs’ authority in this way was crucial in making 
EU law effective because it meant that governments were faced with a choice: 
fulfil their obligations under EU law, or enter into conflict with the judiciary of 
their own legal system and cause a constitutional crisis in the process.  

 
A second important consideration is that national courts are able to facilitate 

easy access to EU law for litigants. Putting aside the fact that local courts reduce 
costs for litigants, it is crucial to recognise that the Article 177 procedure provided 
a simpler way for litigants to access EU law. Phelan highlights how the (then) 
Article 169 TFEU11 procedure would require those ‘adversely affected by treaty 
violations to wait for the Commission to bring a Member State before the Court’ 

 
 
6 Arthur Dyevre, ‘Unifying the Field of Comparative Judicial Politics: towards a General 

Theory of Judicial Behaviour’ (2010) 2 European Political Science Review 297, 323.  
7 Pierre Pescatore, ‘The Doctrine of “Direct Effect”: An Infant Disease of Community 

Law’ (2015) 40(2) EL Rev 135, 137. 
8 Treaty Establishing the European Community [1992] OJ C224/63. 
9 Joseph Weiler, ‘A Quiet Revolution: The European Court of Justice and Its Interlocutors’ 

(1994) 26(4) CPS 510, 513. 
10 ibid 513.  
11 Treaty Establishing the European Community [1992] OJ C224/61. 
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without much power to hurry proceedings along or to be personally involved.12 
In much the same way that the Human Rights Act of 1998 brought human rights 
home to the UK,13 the use of LNCs in the Article 177 procedure brought EU law 
home to litigants in Member States. Once we consider that accessibility of EU 
law by litigants was fundamental to the creation of an effective legal order, this 
element is particularly important.  

 
Third and finally, the importance of LNCs in the early stages of the legal 

order can also be attributed to the need for EU law to be represented as 
important, and be represented often. In its infancy, EU law’s power and authority 
stemmed in some part from the law’s visibility to national judges, politicians, and 
litigants. Therefore, when Burley and Mattli emphasise the link between visibility, 
scope, and effectiveness to the CJEU’s prestige and power, they are highlighting 
how LNCs were able to place EU law within the legal field of view and therefore 
increase its power.14 The more visible EU law became, the greater its effect on 
the decision-making of non-judicial actors.15 The idea was a simple one: EU law 
needed consistent publicity in its infancy to encourage engagement from courts 
and litigants.  

 
(2) The role of litigants  

While the role of LNCs is important, largely because they facilitated access 
to EU law for litigants, it is crucial to address the way in which litigants themselves 
feature in the infant legal order’s mechanisms for effectiveness.  

The main way that this was achieved was through litigants as enforcers of 
EU law. There are two ways of expressing this. First is the idea that the doctrine 
of direct effect created ‘millions of EU law policemen that could make sure 

 
 
12 William Phelan, ‘The Revolutionary Doctrines of European Law and the Legal 
Philosophy of Robert Lecourt’ (2017) 28(3) European Journal of International Law 935, 
938. 
13 Secretary of State for the Home Department, ‘Rights Brought Home: The Human Rights 
Bill’ (CM 3782, 1999).  
14 Anne-Marie Burley and Walter Mattli, ‘Europe before the Court: A Political Theory of 
Legal Integration’ (1993) 47(1) International Organisation 41, 64.  
15 Alec Stone Sweet and Thomas Brunell, ‘The European Court and the national courts: a 
statistical analysis of preliminary references, 1961–95’ (1998) 5(1) Journal of European 
Public Policy 66, 72-73.  
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Member States respected their rights under EU law’.16 EU law was made effective 
because litigants would bring cases to LNCs and potentially use other mechanisms 
such as infringement proceedings to enforce their rights (if they were not enforced 
by the courts). For the EU, this was particularly useful in making efficient use of 
the Commission’s resources, as outlined by Cuyvers.17 Rather than having the 
Commission investigate breaches of EU law, the legal order is made effective by 
having thousands of unpaid investigators bringing cases to national courts. 

A second point is that litigants also make EU law effective by drawing on a 
pre-EU principle that courts will attempt to deal with litigants’ disputes in line 
with their wishes. This principle is supported by the post-EU propensity of 
national judges to abide by litigants’ wishes when they asked for preliminary 
references,18 with this effect being particularly strong in civil cases as opposed to 
criminal ones.19 Effectively, the idea was that litigants integrating EU law into 
their disputes – either through their contracts or through their litigation strategies 
– would induce national courts to participate in the legal order because courts 
want to facilitate litigants’ disputes.  

 
These two ideas help us to see how litigants contributed to the effectiveness 

of EU law in its infancy. 

B. The current state of the legal order  

Some 57 years after the seminal ruling in Van Gend en Loos,20 we are in a 
strong position to be able to assess the success of the EU in crafting an effective 
legal order. It is clear that EU law is a legal order of major importance both in its 
Member States and around the world. Businesses rely on EU law to govern their 
day-to-day operations, while litigants have had landmark successes in using EU 
 
 
16 Armin Cuyvers, ‘The Scope, Nature and Effect of EU Law’ in Armin Cuyvers and others 

(eds) East African Community Law: Institutional, Substantive and Comparative EU Aspects (Brill 

2017) 161, 167.  
17 ibid 167.  
18 Veerle Heyvaert, Justine Thornton and Richard Drabble, 'With reference to the 

environment: the preliminary reference procedure, environmental decisions and the 

domestic judiciary' (2014) 130 Law Quarterly Review 413, 432. 
19 Damian Chalmers, ‘The Much Ado about Judicial Politics in the United Kingdom’ 

(2000) The Jean Monnet Centre <https://jeanmonnetprogram.org/archive/papers/00/ 

000101.html>, ch VII.  
20 Van Gend en Loos (n 4). 
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law to claim rights against their governments and other private parties.21 In light 
of this, it is uncontroversial to state that the EU’s legal order is now effective.  

Yet, it is a natural side-effect of the CJEU’s approach in the last 57 years 
that COLIs have fallen by the wayside in terms of their integration into the legal 
order. After all, the EU’s strategy in achieving effectiveness was to provide LNCs 
with incentives and power, which often came at the expense of COLIs’ interests. 
This is what Komárek refers to as the ECJ’s ‘displacement doctrine’, where 
‘ordinary courts’ replace constitutional courts in national hierarchies through the 
preliminary reference procedure.22 These incentive structures will be analysed in 
more detail later, but the main point is that the CJEU’s focus so far has been on 
engaging with LNCs and not COLIs.  

We can see the impact of this isolation in the way that COLIs have dealt 
with the duty to refer cases to the CJEU created by CILFIT.23 In 2018, only 568 
references were sent by all of the courts within all (then) 28 Member States.24 
Combining Bobek’s methodology with the most recent data available,25 it is 
reasonable to estimate that COLIs in the EU decide tens of thousands of cases a 
year.26 While we would not expect all cases coming to COLIs to be referred to 
the CJEU, the use – and potential abuse – of the acte clair doctrine is a useful 
indicator of the appetite of COLIs to engage with the CJEU as active participants 
in the EU legal order. Therefore, in bringing LNCs into the fold within the last 
57 years, the CJEU has achieved the effectiveness that it sought but has 
simultaneously strained its relationship with COLIs.  
 

 
 
21 For example, see Case 43/75 Defrenne v Sabena (No 2) [1976] ECR 455 and Case C-
333/13 Elisabeta Dano and Florin Dano v Jobcenter Leipzig [2014] ECR I-2358. 
22 Jan Komárek, ‘National constitutional courts in the European constitutional democracy’ 
(2014) 12(3) International Journal of Constitutional Law 525, 527. 
23 Case 283/81 Srl CILFIT v Ministry of Health [1982] ECR 3415. 
24 Court of Justice of the European Union, ‘Judicial Statistics 2018’ (Press Release No 
39/19, 2019) <https://curia.europa.eu/jcms/upload/docs/application/pdf/2019-03/cp 
190039en.pdf> accessed 7 September 2020. 
25 Michal Bobek, ‘Of Feasibility and Silent Elephants: The Legitimacy of the Court of 
Justice through the Eyes of National Courts’ in Maurice Adams and others (eds), Judging 
Europe’s Judges (Hart 2013) 197, 208. 
26 Achieved by adding up data found in European Commission for the Efficiency of 
Justice, ‘Country Profiles’ (2018) <https://www.coe.int/en/web/cepej/country-profiles> 
accessed 7 September 2020.  
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C. The need for maturity  

There are two reasons why now is the right time for the EU legal order to 
begin its transition into maturity. The first is that the nature of the EU as a set of 
institutions has changed dramatically since its creation. It now deals with two of 
the most constitutionally sensitive areas of law in existence: fiscal policy and 
criminal law. These are two hallmarks of the nation state and draw particular 
attention from COLIs. A second reason is that it is inefficient for the EU to 
maintain the status quo now that it has achieved its goals. Moving towards 
maturity would represent a more efficient allocation of time and resources and a 
move in the best interest of litigants.  

(1) Constitutional sensitivity  

The EU’s increasing expansion into constitutionally sensitive areas of law is 
exemplified by two cases: Gauweiler 27 and Melloni.28 These illustrate how EU law 
now clashes with national constitutional norms in economic policy and criminal 
law respectively. These clashes will increasingly take place between constitutional 
courts and the CJEU, making a relationship of cooperation and genuine respect 
increasingly important for the EU’s authority. It is only within a mature legal order 
that such a relationship can emerge.  

Dealing with economic policy first, the principal issue in Gauweiler is as 
follows:29 The European Central Bank (‘ECB’), in the midst of the Euro Crisis, 
agreed to purchase government bonds from Member States so long as they 
complied with European Stability Mechanism rules. Focusing on this as ‘an 
instrument of economic policy’, the German Constitutional Court made two main 
points in their first reference to the CJEU.30 First, this was ‘not covered by the 
mandate of the ECB’.31 Second, and perhaps more importantly, they suggested 
that this involvement in economic policy conflicted with the German 
constitutional right to vote on transferring power to the EU.32 In May 2020, the 
 
 
27 Case C-62/14 Gauweiler and Others v Deutscher Bundestag [2015] ECR I-400. 
28 Case C-399/11 Stefano Melloni v Ministerio Fiscal [2013] ECR I-0000. 
29 BVerfG, Order of 14 January 2014, Case 2 BvR 2728/13. 
30 ibid para 77. 
31 ibid para 69. 
32 ibid.  
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conflict reared its head once again, with Karlsruhe ruling that the CJEU had 

‘exceeded its judicial mandate’ by issuing an ‘arbitrary’ judgment which stated that 

the ECB’s bond-buying was legal.33 This clash is a clear example of how the EU’s 

development has led to open conflict between the CJEU and COLIs.  

If we are to look to the future of such conflicts, Dawson and De Witte’s 

analysis of the post-Euro Crisis EU highlights how European economies are 
increasingly subject to Commission control. For example, ‘23 Member States 

[were, in 2013,] monitored and controlled by the Commission under the excessive 

deficit procedure’, meaning that Member States were at risk of fines if their 

deficits exceed certain targets.34 From the perspective of debtor states – not just 

creditor states such as Germany – the EU has encroached on the power of 

sovereign states to set their own fiscal policy. Given the volatility of some 

Member States’ economies, especially in light of the COVID-19 pandemic, 

repeated clashes between national constitutional courts and the CJEU over the 

Economic and Monetary Union are likely. It is in the EU’s interest for such 

clashes to occur between constitutional courts who want to find a solution 

alongside the CJEU, rather than those which seek to one-up the European court.  
 

Moving onto the issue of criminal law, the case of Melloni35 is useful in 

illustrating how the EU’s Area of Freedom, Security and Justice has given rise to 

tension between the aims of the EU on one hand and national constitutional 

rights on the other. In Melloni,36 the issue was whether or not Italy was obliged to 

extradite a person who had been convicted in absentia, despite such a conviction 

being unconstitutional under Italian law.37 The CJEU ruled that allowing Italy to 

avoid extraditing Mr Melloni would ‘compromise the efficacy’ of the European 

Arrest Warrant, effectively requiring that the Italian Constitution give way to EU 

law.38 Such decisions pose a high risk of dramatic conflict between national 
constitutional courts and the CJEU. Under these circumstances, constitutional 

courts will effectively be arguing over ‘respect for freedoms and rights of the 

 
 
33 BVerfG, Judgment of the Second Senate of 05 May 2020, Case 2 BvR 859/15, para 163. 
34 Mark Dawson and Floris de Witte, ‘Constitutional Balance in the EU after the Euro-
Crisis’ (2013) 76(5) MLR 817, 825.  
35 Melloni (n 28). 
36 ibid. 
37 ibid. 
38 ibid para 63. 
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individual’ which are ‘rooted in the culture of a nation’,39 making such conflicts 
incredibly sensitive.40 Given that the stakes are so high, it is important to foster a 
culture of genuine trust between COLIs and the CJEU in order to mediate 
conflicts which arise. 

(2) Efficiency  

Aside from being able to facilitate the resolution of clashes between COLIs 
and the CJEU, a mature European legal order is also able to more efficiently 
allocate judges’ and litigants’ resources in a way that the status quo cannot.  

If we accept that EU law is now effective, any mechanism which exists to 
make EU law effective is redundant, and spending time or money on such a 
mechanism is inefficient. For example, a preliminary reference sent by a court that 
is certain of the answer to their question may have been worthwhile 40 years ago 
when engagement with the CJEU was intrinsically valuable to the legal order.41 
Now that EU law is effective, such a reference is no longer beneficial or 
productive. On the contrary, given that preliminary references take an average of 
16 months, such references are a huge inefficiency in the legal order, wasting the 
time of litigants and the resources of the CJEU.42  

In a mature legal order, where judges treat EU law in the same way that they 
treat national law, such inefficiencies can be eliminated, and the EU can focus its 
resources on achieving aims beyond the one which it has already achieved.  

 

 

 
 

 
 
39 Markus Möstl, ‘Preconditions and Limits of Mutual Recognition’ (2010) 47(2) CMLR 
405, 407.  
40 Massimo Fichera, ‘The European Arrest Warrant and the Sovereign State: A Marriage 
of Convenience' (2009) 15(1) ELJ 70, 74. 
41 Weiler, ‘A Quiet Revolution: The European Court of Justice and Its Interlocutors’ (n 9) 
513.  
42 Court of Justice of the European Union (n 24). 
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II. CHALLENGING THE CORE PURPOSE OF THE 
PRELIMINARY REFERENCE PROCEDURE 

A. Uniformity as incompatible with maturity  

On a superficial reading of CJEU case law, particularly the Melki case,43 it 

would appear as if elements of maturity – such as EU law being treated as national 
law by national judges – are present in the preliminary reference procedure, which 

is grounded in ‘the basis of mutual trust and judicial dialogue’.44 Indeed, if we take 

this in good faith, it seems as though the preliminary reference procedure 

effectively makes EU law an ‘integral part of national legal systems’.45  

Therefore, on the face of it, the preliminary reference procedure as it 

currently exists can be said to have the right ingredients for a mature legal order. 

The CJEU trusts national courts to apply EU law, and LNCs apply EU law 

because it is as much a part of the national legal order as laws passed by national 

parliaments. In other words, if this version of events is true, EU law is applied as 

if it were national law, and the CJEU trusts national courts to continue behaving 

this way.  

If this superficial reading of the relationship between national courts and 

the CJEU were an accurate one, this contribution would end here. However, it is 

clear from any sustained examination of CJEU case law that the preliminary 

reference procedure is underpinned by a desire for uniformity and an implicit 

distrust that comes with that desire. Uniformity is at odds with maturity in two 

key ways: it necessitates constant intervention into national legal systems, and it 

encourages superficial dialogue between national courts and the CJEU.  

(1) Constant intervention 

Whenever national legal systems attempt to limit the circumstances in which 

LNCs can send preliminary references, they are met with the same response. 

 
 
43 Joined Cases C-188/10 and C-189/10 Melki and Abdeli [2010] ECR I-5665.  
44 Joined Cases C-188/10 and C-189/10 Melki and Abdeli [2010] ECR I-5665, Opinion of 
AG Mazák, para 64. 
45 Allott (n 2) 541.  
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Taking Commission v France as an example,46 it is stated that any limitation to the 
Article 267 procedure is unacceptable because it enables ‘a body of national case-
law that is not in accordance with the rules of EU law’ to be established in a 
Member State.47 It does not matter whether there is some other mechanism for 
uniformity in place; the only mechanism to keep national legal systems in check 
deemed acceptable by the EU is for the CJEU to have a direct link with LNCs.  

If we accept, as Komárek does, that total uniformity is a goal that ‘virtually 
no legal system may ever achieve’, it follows that the CJEU’s insistence on LNCs 
having the ability to send references is more about monitoring LNCs than it is 
about facilitating judicial dialogue.48 The CJEU requiring constant access to LNCs 
being justified by an impossible goal lends weight to Komárek’s assertion that this 
is a relationship built on ‘distrust of national courts’.49 It is here that we see the 
first glimpses of immaturity. The CJEU claims to trust national courts to apply 
EU law faithfully but simultaneously rejects any restriction on its ability to 
monitor them. Chalmers’s description of the CJEU chasing ‘false phantoms of 
non-compliance’ is an apt one, capturing how the European legal order is based 
on a constant fear of LNCs failing to apply EU law.50 This is a far cry from the 
atmosphere of mutual trust that the CJEU claims exist and which is required for 
a mature legal order.  

 
It is also important to recognise that the freedom with which LNCs are able 

to refer cases to the CJEU places additional strain on claims to maturity because 
it creates the impression of EU law as a special type of law. This is captured in 
Allott’s emphasis on alienation; by having free and frequent access to the CJEU, 
LNCs begin to see EU law as ‘intrinsically external’ or ‘exotic’.51 This is especially 
persuasive once we consider that, on the national level, it is rare for a national 
court to ask for advice from another court. As such, the argument that frequent 
references to the CJEU makes EU law ‘more like international law than national 
law’ is compelling, and it is precisely this element of novelty which needs to be 
 
 
46 Case C-416/17 Commission v France [2018] EU:C:2018:811. 
47 ibid para 109. 
48 Jan Komárek, ‘“In the Court(s) We Trust?” On the need for hierarchy and differentiation 
in the preliminary ruling procedure’, (2007) 32 ELR 467, 471.  
49 ibid 468.  
50 Damian Chalmers, ‘Judicial authority and the constitutional treaty’ (2005) International 
Journal of Constitutional Law 3(2-3) 448, 467.  
51 Allott (n 2) 542. 
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surpassed in order for the EU legal order to mature.52 In a mature legal order, a 
national judge must see national law and EU law as one and the same, and the 
unencumbered freedom to consult the CJEU for any reason serves to separate 
EU law from national law.  

(2) The quality of interactions under the status quo 

By placing uniformity at the heart of the preliminary reference procedure, 
the CJEU implicitly accepts that preliminary references can be sent for mere 
confirmation of a view, or to save a national judge from carrying out the requisite 
work to answer a question for themselves. Indeed, Bobek highlights how the 
CJEU’s current vision of legitimacy hinges on national courts asking questions.53 
This is problematic because it means that, in the pursuit of its own legitimacy, the 
CJEU has an interest in LNCs asking questions regardless of their content.  

This poses two challenges: first, it discourages national judges from 
researching EU law and coming to decisions based on research and their own 
legal knowledge. It can be argued that preliminary references sometimes exhibit 
extensive legal research and legal expertise, with the case of Danfoss54 given as an 
example of a reference sent alongside detailed descriptions of CJEU judgments.55 
However, the procedure is properly characterised as a shortcut. Those who 
consider the sending of a reference as labour-intensive place too much emphasis 
on the ‘time and intellectual effort required to write the reference’,56 rather than 
highlighting the more intellectually challenging labour of researching EU law, 
weighing up alternative solutions, and writing a judgment on the basis of that 
research. The latter form of labour being outsourced to the CJEU is precisely 
what enables LNC judges to ‘dispose of work-related problems’.57 Judges deciding 
cases based primarily on national law spend time familiarising themselves with 
 
 
52 ibid 542.  
53 Bobek (n 25) 200. 
54 Case C-94/10 Danfoss A/S and Sauer-Danfoss ApS v Skatteministeriet [2011] ECR I-9963. 
55 Anna Wallerman, ‘Who is the national judge? A typology of judicial attitudes and 
behaviours regarding preliminary references’ in Clara Rauchegger and Anna Wallerman 
(eds), The Eurosceptic Challenge: National Implementation and Interpretation of EU Law (Hart 2019) 
163. 
56 Nicolas Lampach and Arthur Dyevre, ‘Choosing for Europe: Judicial Incentives and 
Legal Integration in the European Union’ (2017) Working Paper <https://papers. 
ssrn.com/sol3/papers.cfm?abstract_id=2926496> accessed 7 September 2020, 7. 
57 Stone Sweet and Brunell (n 15) 73. 
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national law in order to answer difficult questions. However, when dealing with 
difficult questions of EU law, national judges are presented with a shortcut by the 
CJEU: rather than undertaking independent research, they can send for a 
preliminary reference and have the answers presented to them. As a result, we see 
that national judges are encouraged to treat EU law differently to national law, 
limiting the EU legal order’s maturity.  

Second, the freedom for any LNC to send a preliminary reference to the 
CJEU means that the complexity of cases which are subject to references varies 
dramatically. The consequence of this, as highlighted by Komárek, is that the 
CJEU deals with ‘cases of minor importance’ alongside cases of constitutional 
importance.58 While it is not argued that hierarchy is essential to a mature legal 
order – emphasis on hierarchy fails to recognise that the CJEU is not an appellate 
court and does not decide on the facts of cases; it is most accurately considered 
as separate from national hierarchies – the varying complexity of the work 
undertaken by the CJEU does not match its level of expertise, and this, separate 
from considerations of hierarchy, results in allocational inefficiency. When we 
consider that one of the driving motivations for moving towards a mature legal 
order is to increase efficiency, such inefficiencies enforce the need for such a legal 
order.  
 
B. Resolving confusion as an alternative 

It has been argued that focusing on uniformity as a main aim is incompatible 
with the EU’s maturing as a legal order because it encourages frequent supervision 
of national courts by the CJEU. In turn, this ensures that EU law remains alien 
and exotic compared to national law. The alternative aim supported in this article 
is that of resolving confusion.  

The reasons are straightforward. Striving for uniformity encourages LNCs 
to avoid dealing with difficult questions of EU law, whereas requiring them to 
show confusion requires a high level of research. It would require them in the 
first instance to attempt to find answers to questions of EU law in the same way 
that they would with national law. Similarly, where uniformity encourages 
constant, frequent intervention and supervision by the CJEU, a focus on resolving 
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confusion would reflect a true environment of mutual trust: LNCs would go to 
the CJEU when they encounter difficulty, and beyond this, the CJEU would trust 
them to apply EU law faithfully. This, in my view, lays the groundwork for the 
EU to mature as a legal order.  

III. PLACING COLIS AT THE CENTRE OF REFORM 

Under the status quo, the preliminary reference procedure opts to allow 
LNCs to voluntarily engage with the CJEU. COLIs, on the other hand, are subject 
to an obligation to refer in all circumstances save for those outlined in CILFIT.59 
This is unsatisfactory because, even if we adopt the aim of securing uniformity, it 
is inaccurate to suggest that COLIs actually send references when they are obliged 
to. If we are to recalibrate the procedure to focus on resolving confusion, LNCs 
will see their power to refer come under certain limitations. This makes the 
relationship between COLIs and the CJEU even more important because, as 
outlined by Chalmers, COLIs possess ‘veto power over the Court of Justice’s 
rulings within their legal orders’ in that they represent the last chance for a national 
legal order to refer a case to the CJEU.60  

 
I will outline how, in order to maintain the effective application of EU law 

at the national level while moving from ensuring uniformity to resolving 
confusion, the EU must induce COLIs to maintain a strong relationship with the 
CJEU by respecting national judicial hierarchies. In addition, it is crucial to refine 
the procedural rules governing COLIs and reform the sanctions against them for 
non-compliance to prevent COLIs from neglecting EU law. This can be described 
as appeasing COLIs from lower down the hierarchy while refining measures that 
restrict them.  

A. Fixing the detachment between COLIs and the CJEU  

In theory, COLIs and the CJEU have an incredibly close relationship, with 
the latter obliged to send references to the CJEU in all cases, subject to 
exceptions. This makes sense given the CJEU’s quest for uniformity; if the CJEU 
is able to monitor almost every case that goes to COLIs, they will be able to ensure 
 
 
59 CILFIT (n 23). 
60 Damian Chalmers, ‘Judicial Preferences and the Community Legal Order’ (1997) 60 
MLR 164, 180.  
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that law is developing in the same way for each Member State.61 Yet, this does 

not reflect the reality of the relationship between COLIs and the CJEU.  

(1) The obligation to refer 

First, the rules governing referrals from COLIs, as outlined in CILFIT,62 are 

incredibly strict if read literally. Focusing particularly on the acte clair exception, 

COLIs can refuse to send a reference where the relevant EU law in a case is ‘so 
obvious that there can be no reasonable doubt’ as to its interpretation in all 27 of 

the EU’s Member States.63 Taken literally, this criteria requires that judges in each 

Member State undertake the Herculean task of considering a question of EU law 

from various perspectives which are different from their own – a task which AG 

Stix-Hackl has called ‘ultimately impossible’.64  

It is no surprise, then, that CILFIT in theory has given way to CILFIT in 

reality:65 a range of relaxed interpretations of the textual acte clair requirement 

which differs between Member States. Despite the rule in CILFIT being clear,66 

its impracticality has led to multiple different applications. For example, AG 

Jacobs in Wiener has speculated that, in reality, CILFIT ought to be interpreted to 

require COLIs to consider the EU’s 23 official languages, rather than investigate 
the meaning of EU law in each of them.67 Alternatively, we see the English Court 

of Appeal in Cooper v AG suggest that CILFIT only requires that national judges 

consider the fact that some issues which appear simple may actually be complex.68 

Taken literally, CILFIT is impossible to follow,69 but attempts by national courts 

and other commentators to find a workable alternative are divergent. These 

differing interpretations leave room for exploitation and overuse of the acte clair 
exception. COLIs exploit the acte clair exception insofar as they use it for precisely 

the opposite purpose to the one it was created for; it was designed to prevent 
 
 
61 CILFIT (n 23) para 7.  
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64 Case C-495/03 Intermodal Transports BV v Staatssecretaris van Financiën [2005] ECR I-
8151, Opinion of AG Stix-Hackl, para 102. 
65 CILFIT (n 23). 
66 ibid. 
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references being sent for questions of EU law which have clear answers, with 
COLIs instead using it for questions which seemingly do not have clear answers. 

We see this exploitation from a range of COLIs, with the French 
Constitutional Court using the acte clair exception on 191 occasions in the 209 
cases concerning EU law that it dealt with between 1978 and 2001.70 In chasing 
uniformity as its goal through an excessively tight obligation to refer, the CJEU 
has managed to alienate cooperative COLIs while giving non-cooperative COLIs 
an excuse to avoid sending references when there is an unclear aspect of EU law. 
Cooperative COLIs, unable to access clear guidance on when they practically 
ought to refer cases, have formulated divergent principles. Some have adopted a 
de minimis approach,71 where the decision to refer undergoes a cost-benefit 
analysis,72 while others have opted for varying diluted versions of the CILFIT 
exceptions.73 If the preliminary reference procedure is to shift its focus to 
resolving confusion, it must provide practical guidelines for COLIs to follow. 
These should reflect the procedure’s objectives and foster a relationship of trust 
between the CJEU and national courts.  

The irony of the CJEU’s strict rules in CILFIT is that they provide the 
perfect avenue for non-cooperative COLIs to avoid sending preliminary 
references.74 Heyvaert identifies COLIs’ failure to send references as sometimes 
being driven by a ‘wariness of national courts of letting matters of great national 
sensitivity or importance be determined by EU instead of national norms’.75 
COLIs who want to avoid sending references are harder to identify given that 
there is a reasonable excuse for not sending references: the impossible standards 
of CILFIT.76 Dealing with cases such as these is crucial in building the atmosphere 
of mutual trust which is required for a mature legal order.  
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COLIs refusing to send references when they are obliged to is an existential 

problem facing the preliminary reference procedure, accentuated if LNCs lose 
their ability to send references freely. In addition, given the fact that COLIs often 
deal with cases of dramatic constitutional importance, a decision to not send a 
reference to avoid CJEU influence can stunt EU law’s progression. Whether or 
not COLIs engage in this practice is up for debate, with Stone Sweet and Brunell 
suggesting there is little evidence for courts endorsing certain policy preferences 
through their decision not to refer.77 However, it is too generous to suggest that 
all failures to refer are from cooperative COLIs who are simply confused about 
the CILFIT criteria. The solution to this challenge – developed further in later 
sections – can be found in appeasing COLIs from below, while creating clearer 
sanctions for non-compliance.  
 
(2) The role of COLIs in influencing LNCs 

In addition to the importance of COLIs as a buckle between the CJEU and 
national judicial hierarchies, they also have a crucial role in any mature legal order 
as a source of discipline for LNCs.78 While this point will be explored in more 
detail when justifying a proposed set of reforms, COLIs are able to regulate the 
actions of LNCs through the disapproval of their judgments, the ability to 
overrule their verdicts, and by sanctioning individual judges by limiting their 
personal career progression. Securing the cooperation of COLIs is important 
when replacing a system of surveillance which is linked to immaturity with one 
which aligns with maturity.  

B. Appeasing from below: making EU law ‘normal’ for LNCs 

At the core of the suggested reforms is a fundamental change in the role of 
LNCs. If our goal is to place COLIs at the heart of the relationship between the 
CJEU and national legal systems, it is important to recognise how disruption to 
national hierarchies can be a contributing factor in non-compliance from COLIs. 
In addition, distinct from their role in a strategy to appease COLIs, the way in 
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which LNCs treat EU law will impact the legal order’s maturity insofar as it 
dictates whether EU law is normalised.  

(1) Incentive structures in place for LNCs 

A convincing justification for the adoption of EU law by LNCs is outlined 
in Weiler’s judicial empowerment theory. Applying EU law enables LNCs to exert 
power against two key institutions: national governments and more senior 
courts.79  First, EU law provides a range of new citizen-focused rights which can 
be enforced against national governments, giving LNCs power against national 
executive bodies with the EU’s backing.80 Second, direct access to the CJEU gives 
LNCs the ability to bypass more senior courts by engaging in dialogue with the 
CJEU.81 This also opens up the possibility for judicial competition, which erodes 
national judicial hierarchies and trust between COLIs and the CJEU.  

Alter’s conception of judicial competition is characterised by ‘national 
courts using (EU) law in bureaucratic struggles between levels of the judiciary’.82 
The clearest example of this is where a LNC frames a question to the CJEU in a 
way that secures a certain answer which may stand in opposition to the view held 
by a COLI.83 Supporting this, empirical research undertaken by Mayoral reveals 
the ‘assertion of legal authority over other courts’ as a motivation for judges 
sending references to the CJEU.84  

While Broberg and Fenger argue that judicial competition is based on 
limited, often anecdotal evidence, and that it ‘fails to capture the typical candidate 
for a preliminary reference case’ insofar as it ‘focuses almost exclusively on 
constitutional themes’,85 it is unfair to dismiss the theory as lacking importance. 
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Even if we neglect significant evidence for the existence of judicial competition – 

Alter cites support from (then) future Advocate General Kokott’s report of 

France’s judicial hierarchy86 amongst other reports87 – the threat of judicial 

competition alone is still significant. Arguing that judicial competition is based on 

anecdotes still suggests that there is at least a misconception of competition 

existing, which is enough to disrupt trust between COLIs and the CJEU. Given 

that concerns of hierarchy have affected COLIs’ willingness to cooperate with the 

CJEU, it is crucial to recognise how respecting national hierarchies COLIs might 

act as a concession which encourages future cooperation. Therefore, addressing 

the challenges posed by judicial competition will help to foster mutual trust 

between COLIs and the CJEU, facilitating a shift to resolving confusion as the 

procedure’s main aim.  

Each of the two manifestations of judicial empowerment theory is indicative 

of an immature legal order. The practice of attempting to incentivise lower courts 

into applying EU law is intrinsically tied up with the notion of EU law as ‘exotic 

and external’.88 As such, the incentive structure that was necessary in the 

preliminary reference procedure’s infancy is unsuitable for a mature European 

legal order. If the focus is to shift to resolving confusion – eliminating frequent 

CJEU interventions – there must exist robust mechanisms to ensure that LNCs 

apply EU law without incentives that hinder the legal system’s maturity.  

(2) Further educating LNC judges 

It would be inaccurate to view the preliminary reference procedure as merely 

an attack on national judicial hierarchies. The procedure also has an important 

role in supplementing national judges’ understanding of EU law. Prechal 

highlights a distinct lack of education among national judges who are applying 

EU law, placing emphasis on the fact that ‘judges in (newer Member States) were 

never trained in EU law’.89 The threat to maturity is straightforward. If the ability 

of LNCs to send references is limited, it must be ensured that they are able to 
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apply EU law without unlimited help from the CJEU. Without doing so, even 

cooperative LNCs will be unable to apply EU law faithfully.  

Yet, the solution to the lack of education among national judges is not to 

train specialist judges in EU law.90 If EU law is to become a non-exotic 

component of national legal systems, knowledge of its application must permeate 

the entire legal order.91 It is not enough for cases marked as EU law cases to be 
dealt with by specialist judges at the national level; this is precisely the kind of 

foreign treatment that Allot highlights as being inconsistent with a mature 

European legal order. The proposed reforms will outline a way for national judges 

to learn EU law by applying it, ensuring that knowledge of EU law spreads in the 

same way that knowledge of national law does: through practical experience.  

C. Constraining from above: sanctioning uncooperative COLIs 

While the focus so far has been on limiting the interactions that the CJEU 

has with national courts, this argument would be incomplete if it did not consider 

how to deal with non-compliant COLIs. Having a mechanism for disciplining 

non-compliant COLIs is fully consistent with the notion of a mature legal order, 

so long as the mechanism of establishing liability respects national hierarchies. If 
the CJEU is to sanction national courts for a breach of mutual trust and 

confidence, they need to do so without disrespecting national hierarchies and 

therefore breaching the principle themselves.  

(1) The question of liability  

As things stand, applicants who seek to obtain compensation for a flagrant 

breach of EU law performed by a COLI will do so through proceedings which 

take place in a LNC. A lower court is placed in a position where they are to judge 

the actions of a higher court in what is a disruption of national judicial hierarchies. 

As Komárek highlights, national courts put in this ‘delicate situation’ would rather 

pass the case off to the CJEU through a preliminary reference.92 The alternative 
to sending a reference in these circumstances, as outlined by Chalmers, is a 
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situation wherein LNCs are able to ‘control the rulings of (COLIs)’ by sanctioning 

them using Köbler liability.93  

LNCs are placed in an awkward position where they either send a case to 

the CJEU or they use EU law as a mechanism to leverage power over a COLI. In 

the former case, it seems as if there is an unnecessary additional step, and in the 

latter, we see a situation which aligns precisely with the immature features of 
judicial competition. A modification to this process would assist in the move 

towards maturity insofar as it protects national hierarchies and does not provide 

opportunities for EU law to be used as a tool in judicial competition.  

(2) Strictness  

While the question of where Köbler hearings take place is an important one,94 

it does not address the fact that Köbler liability is a direct confrontation between 

the CJEU and COLIs. As such, it is of vital importance in both maintaining the 

relationship of mutual trust and ensuring that EU law is faithfully applied at the 

national level.  

 

In light of the criticisms of CILFIT,95 it is relatively clear that the Köbler 
procedure has lacked a practical set of rules to apply to the behaviour of COLIs. 

In their analysis of the procedure, de la Mare and Donnelly use the case of 

Commission v Italy96 to support the idea that the CJEU has often chosen to find 

fault in national legislatures rather than COLIs.97 Where the CILFIT guidelines 

are unclear and difficult to apply, this is a rational course of action; it is unfair to 

punish COLIs for failing to adhere to a set of guidelines which are almost 

impossible to follow.  
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Yet, going forward, if there is to be a mature EU legal order it is perfectly 

natural for Köbler liability to potentially result in COLIs being at fault. The 

rationale here is simple: where there are clear rules which create a system of 

mutual trust, the CJEU should be able to punish COLIs for clearly breaching 

those rules. Such a system is not only consistent with respecting national 

hierarchies but is also essential in upholding the rules which allow EU law to be 

applied while respecting national hierarchies. 

IV. PUTTING FORWARD AN ALTERNATIVE 

The foregoing analysis of the EU legal order has placed emphasis on the 

need for clear rules which force LNCs to treat EU law as they would national law 

and to maintain a strong working relationship between COLIs and the CJEU. It 

has been argued that ensuring uniformity as an aim of the Article 267 procedure 

is intrinsically linked to an immature legal order and that it instead ought to be 

replaced with the goal of eliminating confusion among national judges. In 

focusing on two core elements, namely a test of confusion and the ability of 

national judicial hierarchies to regulate themselves, a set of reforms are proposed.  

 
A. A test of confusion 

Placing confusion at the centre of the preliminary reference procedure, as 

outlined in Section Two, is important because it changes the way in which national 

courts and the CJEU interact with one another. Rather than interactions being 

based on suspicion, they focus on solving difficult problems. Similarly, the 

procedure is no longer designed to provide an opportunity for LNCs to avoid 

thinking about problems of EU law. If LNCs are confused about the case before 

them, they are forced to think about EU law before sending a reference. As such, 

the shift enables – or requires – LNC judges to learn about EU law by actively 

solving problems. However, it is important to recognise why alternative 

mechanisms of learning EU law through attempting to answer questions can be 

unsatisfactory.  
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(1) The ‘green light’ procedure – an incomplete reform  

 

A popular reform among EU law scholars has been the introduction of a 

‘green light’ process for preliminary references. The idea has been mooted for 

over 20 years by a range of academics, with Weiler outlining the reform as far 

back as 1987.98 In short, the idea is as follows: whenever a national court sends a 

reference to the EU, it must attempt to answer the questions that it wants the 

CJEU to answer. The national court’s answers to these questions, sometimes 

referred to as a draft judgment, would either be endorsed as non-objectionable or 

would be replaced by a correct set of answers by the CJEU.99 Here, the advantage 

as compared to the status quo is that national courts learn EU law by attempting 

to answer difficult legal questions.  

However, the green light procedure is unsatisfactory for two reasons. The 

first is that it fails to deal with the possibility of judicial competition. If there exists 

a desire in some LNCs to endorse a certain version of EU law for the purpose of 

exerting power over a COLI, a green light procedure would only help them in 

achieving their aim. Bobek describes judicial competition as being performed 

through the formulation of questions in a certain way; a green light procedure 

would go a step further in allowing LNCs to put forward reasoned arguments to 

the CJEU without any input from COLIs.100 On the face of it, there becomes an 

accentuated risk of LNCs using their position to convince the CJEU that a certain 

reading of EU law, which may be disputed by a COLI, is correct.  

Second, and more important, is the fact that the green light procedure fails 

to capture the goal of normalising EU law. The ‘green light’ system would enable 

a national court to be relatively certain in the application of EU law – that is, to 

be able to say that the answer to question x is y – and to still send a reference to 

the CJEU. This means that EU law is treated as something of a novelty; national 

courts need their well-reasoned answers double-checked, either for the purposes 
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of affirmation or to give legitimacy to their decisions against another state actor. 
If the EU legal order is to mature, this cannot be the case. In precisely the same 
way that trust is needed between national courts and the CJEU, national courts 
need to trust their own ability to apply well-reasoned interpretations of EU law. 

(2) A test of confusion – the judicial supermarket  

The main strength of using a test of confusion – distinct from the ‘green 
light’ procedure – is that it requires national courts to explain why they are 
confused. This involves explaining that there are at least two reasonable 
interpretations of EU law and going through the reasoning for each in turn. 
Alternatively, it might involve a national court explaining why there is no 
reasonable interpretation of EU law to be applied, evaluating the best candidate 
explanations but ultimately explaining why they are unreasonable.  

In explaining this test, it is useful to draw parallels with the EU’s intellectual 
property regime, specifically its guidance on confusion between trademarks. 
Putting the rules explained in SABEL simply, 101 a trademark will be likely to cause 
confusion where the average consumer would confuse brand x with brand y. In 
other words, brand x will cause confusion where a consumer looking for brand y 
might select brand x by mistake. Factors such as goods being sold in the same 
types of shops and whether products are closely related or complementary are 
relevant.102  

Returning to the judicial context, this trademark test can be applied to the 
preliminary reference procedure. A national judge, endowed with the legal 
knowledge that is a prerequisite for becoming a judge, is sent to the hypothetical 
judicial supermarket to find a reasonable answer to a question of EU law. In order 
for them to argue that they are confused, they would have to point to two or more 
answers which cause confusion. Alternatively, they might say that there is no 
reasonable answer to the question of EU law in the imaginary supermarket and 
explain why that is the case. For a judicial test, authority supporting divergent 
reasonable interpretations takes the role of products. In resolving a question of 
free movement of goods, authority stemming from the European Arrest Warrant 
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may not be as relevant as, say, authority stemming from the free movement of 
services in much the same way that a brand of shampoo is unlikely to cause 
confusion when shopping for a soft drink. 

Here, the strength of a confusion-based test is that it normalises EU law 
whilst allowing an avenue for national judges to seek help for the trickiest 
problems that may arise. It provides clarity to national courts about when they 
can refer, despite there being an element of discretion inherent in such a system. 
Similarly, it means that the act of sending a reference would require that a national 
judge thinks about a question of EU law, considering why there are multiple 
answers to a question or why there is no reasonable answer to a question at all. 
This is the sort of system which is conducive to a mature legal order.  

B. Enforcement mechanisms within national hierarchies  

Alongside a clear test of confusion, the second main element of this set of 
reforms is the utilisation of national judicial hierarchies. While respecting national 
judicial hierarchies is important in building trust between COLIs and the CJEU, 
each national judicial hierarchy also has internal mechanisms to regulate the 
behaviour of LNCs. It follows that a mature legal order will substitute constant 
supervision for trust in national mechanisms of ensuring compliance with EU 
law, as EU law becomes simply another part of national law.  

 
Writing in the context of EU law, Mayoral illustrates the ‘labour market 

theory’ which suggests judges are motivated by ‘factors such as preserving or 
furthering their reputation amongst judges’ alongside other elements such as 
‘promotional prospects’.103 The idea is that judges behave in a way that will earn 
them the prestige and salary increases that come with promotion. Breaking the 
mould – as with in any profession – is dangerous for judges because it can mean 
falling foul of occupational expectations, which in turn has a knock-on effect on 
an individual’s ability to achieve promotion.  

However, it is important to recognise that this theory is not exclusive to the 
EU and has existed in some form in national legal systems for hundreds of years. 
Duxbury, writing on the issue of why judges choose to follow precedent, also 
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draws attention to desires for ‘personal promotion’.104 Another important element 
for Duxbury is the fact that LNCs are worried that appeal courts, including 
COLIs, will think that their judgments lack authority.105 Aside from feeding into 
concerns about personal promotion, judges in LNCs would much rather have 
their decisions endorsed by senior judges than have them rejected.  

By refocusing the preliminary reference procedure on respecting COLIs and 
national hierarchies, the EU legal order moves away from having a CJEU which 
constantly checks up on LNCs towards an order which utilises traditional national 
enforcement mechanisms. This feeds into an overarching narrative of trust, where 
EU law is treated in the same way as national law. 

C. A set of reforms  

Preliminary references may only be sent by COLIs, subject to three 
exceptions:  

1. An obligation to refer where a LNC has determined that a piece of 
EU law ought to be declared unlawful and is unable to do so subject 
to the principles outlined in Foto-Frost.106 

2. The ability to refer where a LNC is able to prove that they are so 
confused about a principle of EU law that they would not be able to 
make a reasonable decision. 

3. An obligation to refer where an appeal court (or COLI) comes to a 
conclusion on a matter of EU law that is different from that reached 
by a court below it in the judicial hierarchy.  

The first exception is straightforward. Under the principles outlined in Foto-
Frost,107 only the CJEU can declare a piece of EU law invalid; national courts need 
to receive confirmation from the CJEU in order to disapply EU law which they 
believe to be invalid. As argued by Broberg and Fenger, it would be deeply 
 
 
104 Neil Duxbury, The Nature and Authority of Precedent (Cambridge University Press 2008) 
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undesirable for national courts to continue to apply a piece of EU law that they 

deem to be unlawful until the case reaches a COLI who can subsequently send a 

reference to the CJEU.108  

Underpinning the second and third exceptions is a focus on the objective of 

resolving confusion. Where a LNC can show that they are confused on a matter 

of EU law, there is merit in allowing the CJEU to resolve the confusion. This is 

not immature because it requires LNCs to engage with EU law in order to prove 

that there is sufficient confusion. Where two national courts disagree – for 

example, France’s Cour de Cassation disagreeing with its Cour d'appel, and both 

courts believe they are not confused, there is sufficient evidence that there is 

confusion to be resolved. In these circumstances, a preliminary reference is 

needed. Under this system, COLIs are free to decide whether or not to refer, 

subject only to the obligations created by the first and third exceptions.  

 
(1) Dealing with Köbler 

Making reforms to Köbler liability makes sense in light of the suggested 

reforms to preliminary references for two reasons. First, following on from the 

aim of moving towards maturity, the liability question outlined above poses a 

threat to national judicial hierarchies insofar as it involves a LNC holding power 

over a COLI. Second, given the clearer proposed obligation to refer for COLIs, 

imposing sanctions on COLIs who neglect their obligation is no longer unfair. 

Both of these reasons feed into the general idea that a mature legal order – one 

with a genuine atmosphere of mutual trust and confidence – can have sanctions 

for breaching the trust instilled in national courts by the CJEU.  

There are at least three potential options for changing the venue of Köbler 
liability in order to respect national judicial hierarchies: allowing applicants to 

apply directly to the CJEU for a remedy, forcing LNCs to refer Köbler cases to the 

CJEU for the CJEU to decide cases, or bringing Köbler liability under the 

infringement procedure in Article 258. Only the third approach is tenable.  

First, allowing applicants to apply to the CJEU directly in such cases would 

disrupt the division of labour between national courts and the CJEU. Having 
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established strict standing requirements for direct applications in Plaumann,109 the 
European court has envisioned that national courts would act as a filter, assisting 
in case management.110 Here, the concern is that allowing direct applications to 
the Court, even for Köbler liability, will open the ‘floodgates’, allowing ‘spurious 
actions by opportunistic litigants’.111 Without assessing the merits or demerits of 
this approach, it would be undesirable to start carving out small exceptions to the 
division of labour that has been struck.  

Second, the solution of having litigants go to a national court in the first 
instance and then have the CJEU deal with the case after a reference is sent is 
undesirable for two reasons. The first is that it invites a degree of artificiality, 
which is unnecessary. Having a national court rubber-stamp a judgment given by 
the CJEU simply because of being afraid of upsetting the institutional balance 
outlined in the first solution is a waste of national courts’ time. A second, more 
powerful objection is that such a solution would undermine the purpose of 
preliminary references: courts send references to ‘ask questions on EU law’, not 
to have the CJEU decide cases for them.112 Whether or not this happens in reality 
is the subject of debate, but nonetheless, it is not my intention to warp the 
reference procedure from a tool to answer questions into a decision-making 
mechanism.  

The most suitable solution would be to bring Köbler liability under the remit 
of infringement proceedings carried out by the Commission with fines acting as 
compensation for applicants who previously would have gone through national 
courts to receive a remedy. There are two main perks to this approach. First, it 
removes Köbler liability from the remit of LNCs and therefore respects national 
hierarchies. The second is that the infringement procedure is based, in the first 
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instance, on dialogue and ‘quiet accommodation’ with Member States.113 In a 

mature legal order, it is consistent with an atmosphere of mutual trust that an EU 

institution can engage in dialogue with a national court where a misapplication of 

the law is alleged. Given that 92% of cases in infringement proceedings are dealt 

with before going to the CJEU, this is a great opportunity to resolve conflicts 

between COLIs and EU institutions outside of the courtroom, fostering a 
relationship of trust.114  

Practically, this can be achieved through a modification to Article 258 to 

cover ‘manifest breaches of EU law’ by courts adjudicating in the last instance 

alongside the failure of Member States to fulfil their Treaty obligations.115 Such a 

term would serve to explicitly bring COLIs within the remit of the Article 258 

procedure, while also serving to clarify the benchmark required for a COLI’s non-

compliance to attract sanctions from the EU.  

V. ADDRESSING CONSEQUENCES OF AND CHALLENGES TO 
REFORMING ARTICLE 267 

In light of the reforms to Article 267 proposed in the preceding section, the 

potential impacts of limiting the ability to refer on a range of stakeholders will be 

considered alongside some challenges to the suggested reforms. The response to 

these challenges will focus on the three key advantages of the proposed set of 

reforms: their ability to create a mature legal order, their addition of consistency 
to the procedure, and their inherent focus on resolving confusion. From this 

perspective, many of the challenges raised against limiting references are 

weakened significantly, while others aim to create a different type of legal order – 

specifically one which focuses on uniformity – than the one argued for in this 

article. While I recognise that these reforms are not perfect and will not create a 

perfect legal order, I will highlight how they potentially improve the status quo 

and can lay the groundwork for a mature legal order.  
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A. Maturity  
 

One of the main strengths of the proposed reforms is that they focus on 
securing a mature legal order. When assessing challenges from this perspective, it 
becomes clear that much of the criticism against limiting referrals come from a 
focus on maintaining uniformity rather than resolving confusion.  
 
(1) Weakening the relationship between LNCs and the CJEU  

An understandable criticism of the set of reforms is that it would weaken 
the relationship between LNCs and the CJEU. Arnull puts forward the case that 
a refusal to answer a question posed by an LNC ‘would risk serious damage to 
the spirit of cooperation on which the procedure depends’,116 with Jacobs also 
arguing that limiting references would alienate LNCs from EU law.117 Koopmans 
goes as far as to argue that LNCs would become ‘second-rate courts’ in the legal 
order.118 The argument here is that the set of reforms may be counter-intuitive. 
In seeking to secure the cooperation of COLIs in national judicial hierarchies and 
move towards a mature legal order, the reforms may weaken the cooperation of 
LNCs. Given that only a tiny proportion of cases reach the COLI in each Member 
State, this would mean that EU law would return to its foundational issue: 
ensuring that EU law is applied at the national level. In other words, the set of 
reforms might take one step forward and three steps back.  

While this criticism holds weight, there are two main objections. The first is 
that the proposed set of reforms would only result in questions being rejected by 
the CJEU if there is no confusion. If it is the case that ‘the spirit of cooperation’ 
between LNCs and the CJEU is fundamentally about LNCs being able to double-
check their answers on questions of EU law, this conception of cooperation is 
focused more on securing uniformity than it is about enabling maturity. Second, 
it is important to recognise that the proposed set of reforms are based on utilising 
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enforcement mechanisms within Member States’ judicial hierarchies: those  
relating to Mayoral’s labour market theory.119 This makes it increasingly unrealistic 
that EU law would cease to be effective, given the existence of an active base of 
litigants and a set of COLIs who are potentially more engaged in the EU legal 
order. While interaction with the CJEU was important in ensuring the 
cooperation of LNCs in the EU legal order’s infancy, this can no longer be the 
case if the legal order is to mature.  

 
(2) Stunting the development of EU law  

The preliminary reference procedure has given rise to many of the influential 
cases that drove forward the development of the EU’s legal order. Looking at the 
seminal case of Van Gend en Loos,120 de la Mare and Donnelly put forward the 
argument that ‘the truly radical party’ in that case was ‘the Dutch national court’ 
who sent a preliminary reference.121 A difficulty here is that, under the proposed 
reforms, LNCs will not be able to send references for the sole purpose of pushing 
forward the development of EU law. This issue is accentuated by the idea that 
LNCs’ stake in the development of EU law is important in maintaining their 
cooperation.122 It is here that we see a potential link between a more limited role 
in shaping EU law to a reduction in engagement with the legal order itself.  

There are three responses to this criticism. The first is that there is a crucial 
difference between the perspective outlined in this article and the perspective 
which focuses on maintaining an immature legal order. Mature legal orders do not 
have the development of their case law as the main objective; in a mature legal 
order, courts apply the law because it is the law, and disputes drive legal 
development as a consequence. Nonetheless, a strength of the reforms proposed 
is that it brings precisely the sort of cases which drive legal development – those 
where there is genuine confusion regarding EU law – to the forefront of the 
preliminary reference procedure.  
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A second response links closely to the first. In their analysis of the American 

system of docket control, Koopmans argues that a crucial sign that a legal order 
is mature enough to limit referrals is where ‘it is (relatively) easy to predict whether 
a certain case can ultimately contribute to the growth of the Community legal 
system’.123 While the EU and US legal orders have significant differences in their 
perceived legitimacy and authority, the crucial element to consider is whether they 
can identify cases which are complex and warrant further examination by more 
experienced judges. Given the age of the EU legal order, the maturity of its 
academic community, and the sophisticated development of its core principles, it 
is now at the stage where this is possible. Even if it were not, the proposed set of 
reforms still highlights contentious areas of EU law – those which create 
confusion – and sends them to the CJEU, making it a good tool for identifying 
important legal cases even when lawyers and academics cannot.  

Third and finally, a mature legal order should not need to dangle a 
metaphorical carrot – in this case, the ability to shape EU law – in front of LNCs 
in order to encourage their engagement with the legal order. Instead, the internal 
enforcement mechanisms outlined in Section Four are highlighted in large part 
because of their ability to keep LNCs engaged – in a way that is consistent with 
maturity – as their role within the legal order changes. 

(3) CJEU dodging controversy  

Once the CJEU is able to reject preliminary references because there is no 
demonstrated confusion, it becomes a possibility that this power will be exercised 
for reasons other than its intended purpose. In particular, Koopmans suggests 
that this might occur in the face of so-called ‘perilous questions’; questions which 
are controversial and politically sensitive.124 If the CJEU refuses to deal with these 
questions, there is a risk of a legal black hole developing, where there is a legal 
question which needs resolving and no authority willing to resolve it.  

It is important here to remember that Koopmans writes in the context of 
the US Supreme Court. If the CJEU’s track record is anything to go by, cases such 
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as Gauweiler125 and Coman126 are examples of the CJEU dealing robustly with 
politically sensitive, ‘perilous questions’. There is little to suggest that the 
proposed reforms would change that. To go a step further, if the proposed 
reforms are successful in improving the relationship between COLIs and the 
CJEU, the former is likely to send a greater number of controversial cases to the 
latter than they do currently, facilitating the development of the legal order and 
its body of law.  

(4) A lack of judicial education accentuated  

As highlighted previously, a problem with the current legal order is that 
national judges often lack a comprehensive understanding of EU law. This 
problem is made worse when we consider, as Prechal does, that limiting access to 
the CJEU can accentuate national judges’ lack of knowledge.127 This might lead 
to situations where national judges do not know what they do not know, 
potentially applying a version of EU law that they believe is correct when in reality 
there is a more reasonable alternative conception. In particular, some Member 
States are vulnerable to such challenges because of their judiciary being especially 
unengaged with developments in EU law.128 

This is a difficult challenge to overcome, and it might mean that judges 
remain unconfident in applying EU law in the period immediately after the 
reforms are implemented. However, this can be considered a teething period in 
the transition to a more mature legal order, where judges learn how to apply EU 
law by applying it. The obligation to refer where two courts disagree would mean 
that an entire legal order – all of the judges in a hierarchy – would have to apply 
the same incorrect reading of EU law in order to avoid a reference being sent. 
While not being impossible, this event would be unlikely and could occur in 
precisely the same way under the status quo. 
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B. Consistency  
 

A second strength of the proposed reforms is that they bring a degree of 
consistency to the preliminary reference procedure. This is to be contrasted with 
the status quo, where LNCs are given total discretion as to whether they send 
references or not. While there is a formal level of consistency with COLIs, the 
overuse of the acte clair doctrine makes practical consistency more elusive. The 
following challenges to the proposed reforms can be addressed through 
references to the improved consistency that they achieve. 

(1) Relationship with Article 263  

An ongoing challenge in the EU’s legal order has emerged from the 
restrictive standing requirements for judicial review of EU law, as outlined in 
Plaumann.129 The CJEU’s response to criticism of Plaumann,130 specifically that 
there is limited access for individual litigants to the CJEU, is that the preliminary 
reference procedure works to mitigate any issues caused by the restrictive standing 
requirements of Article 263.131 These two procedures work together to establish 
‘a complete system of legal remedies and procedures’.132 It follows from this that 
a restriction to the Article 267 procedure therefore disrupts the balance within the 
system of legal remedies because it limits access to the CJEU.  

However, from this perspective, the proposed reforms would actually mark 
an improvement in this regard. The main criticism made against Article 267 in its 
current form from this perspective is that there is insufficient certainty that an 
applicant will be able to access the CJEU, mainly for the purpose of challenging 
the legality of EU law. Under the status quo, a national court might conclude that 
the relevant EU law is valid, or they may send a reference that does not accurately 
capture the litigant’s grievance. AG Jacobs argues that national courts’ discretion 
to refuse to send a reference because a litigant ‘fails to create sufficient doubt’ as 
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to the legality of EU law is problematic.133 This is because a national court which 
fails to properly appreciate the strength of a litigant’s claim would effectively block 
the litigant from accessing a judicial remedy. While the suggested reforms do not 
require a reference in all cases, the introduction of mandatory referrals, where two 
courts in a hierarchy disagree, helps to limit LNCs’ discretion to some extent. In 
this sense, the suggested reforms add a degree of certainty to litigants’ pursuit of 
accessing the CJEU.  

(2) Disrupting trust between Member States  

A perceived benefit of the current rules is that they give Member States 
confidence that other Member States are not applying diverging interpretations 
of EU law. This is important in the context of the internal market, where minor 
differences in regulations can give firms in one Member State a competitive 
advantage over those in another. This is highlighted by Mancini and Keeling, who 
use the example of equal pay for men and women having the potential to create 
a competitive advantage for a Member State failing to follow EU law’s 
guidance.134 In theory, the discretion of LNCs to refer questions to the CJEU was 
enough to maintain uniformity across the EU.  

 
This criticism mistakes a system which pursues uniformity for a system 

which is able to meaningfully achieve uniformity. Aside from total uniformity 
being unattainable, as outlined by Komárek above, there are practical barriers to 
achieving a degree of uniformity under the status quo. For example, a mischievous 
LNC could exercise their discretion and not send a reference to the CJEU, while 
a complicit COLI is able to exploit the acte clair doctrine, as many COLIs have 
over the past 20 years. While precisely the same situation can arise if the proposed 
reforms were implemented, it is important to highlight how the new rules would 
make it easier to impose Köbler liability on these judicial systems. Currently, the 
lack of clarity and consistency with regards to the CILFIT criteria’s application 
means that there is not a robust system in place for sanctioning non-compliant 
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judicial systems. The proposed reforms and the consistency that they bring would 

rectify this.  

C. Focus on resolving confusion  

Being able to focus on resolving confusion, and therefore being a more 

direct system for solving litigants’ problems, is the third main strength of the 

proposed reforms. This strength is able to respond to criticism relating to the 
ability of the reformed legal order to provide access to justice for litigants.  

(1) Litigants forced to pursue COLIs  

A criticism of any reform which limits the ability of LNCs to send 

preliminary references is that where litigants want to access the CJEU, and LNCs 

are unable to facilitate said access, they will pursue appeals through the national 

judicial hierarchy in order to achieve their goals.135 This poses two problems. The 

first is that it will cost litigants an excessive amount of money to access the CJEU, 

meaning that well-funded litigants have privileged access to a certain level of 

justice. The second is that COLIs and appeal courts will see an increase in cases 

which could have been dealt with by LNCs. Heyveart’s research into the role 

litigants’ requests for references played in UK judges’ decisions to send references 
is particularly convincing, showing that requesting a reference increased its 

likelihood significantly.136 This may reflect the desire of litigants to access the 

CJEU, with a preliminary reference being the only way to satisfy that desire. 

While it is logical that a litigant who wants to access the CJEU at the expense 

of anything else would, under the reforms proposed, continue to a COLI in the 

hope that one of the courts in the hierarchy disagrees with another, this exercise 

is something of a tautology. To suggest that litigants care about whether the CJEU 

gives its opinion is to misrepresent the reality of disputes in court. For Alter, the 

main aim of litigants is to ‘pressure a government to comply with EU law’: to have 

EU law applied to their case.137 Yet, it is difficult to perceive how the proposed 
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reforms would make it any more difficult for litigants to access EU law. If there 
is a straightforward answer to a question, the reforms would require that a LNC 
applies that answer and not subject litigants to months of waiting in order to have 
that answer double-checked. Where there are multiple answers to a question, 
LNCs are free to request clarification as under the status quo. Equally, where a 
litigant faces up against a non-compliant judicial system topped by a complicit 
COLI, they will be more likely to find success through Köbler liability than they 
are currently as a result of a clearer obligation to refer. A focus on resolving 
confusion is able to capture litigants’ interests in having EU law applied to their 
case, as well as their interest in not facing undue delays while references are sent 
off. 

VI. ADDRESSING CONSEQUENCES OF AND CHALLENGES TO 
REFORMING ARTICLE 258 

Playing a supporting role to the reforms proposed to Article 267, the 
suggested modification to Article 258 serves to create a way of enforcing Köbler 
liability which respects national hierarchies and aligns with a mature legal order. I 
will briefly address some of the challenges facing this modification to Köbler 
liability.  
 
A. Disrupting judicial independence  

Modifying Article 258 to use infringement proceedings as a sanction against 
COLIs could blur the line between the governments of Member States and their 
courts, giving rise to issues related to the separation of powers and judicial 
independence. Member States could complain that they are being challenged as a 
result of the behaviour of their courts, over which they have no control.  

Dealing with this challenge, it is important to highlight that precisely the 
same issues were raised in the case of Köbler.138 The CJEU in that case dealt with 
these issues by highlighting that ‘the principle of liability in question concerns not 
the personal liability of the judge but that of the State’, and so judicial 
independence is unlikely to be affected.139 In fact, dealing with judicial failure to 
enforce EU law through infringement proceedings cuts through the artificial 
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distinction between judicial non-cooperation and state non-cooperation. For 
example, in Commission v France,140 the French police’s failure to enforce EU law 
creates a discrepancy between the law on the books – as enacted by the legislature 
– and the law which individuals are able to access and utilise. Precisely the same 
can be said for the impact of COLIs who fail to apply EU law; ultimately, there 
is a disconnect between the law that is enacted and the law that is enforced. 
 
B. Damaging legal certainty 
 

Enabling the Commission to challenge the decisions of COLIs could – if 
the Commission requires the decision be reopened or modified – have an adverse 
effect on legal certainty. In turn, this would hinder the ability of EU citizens to 
plan their affairs around COLI decisions, as well as interfere with the principle of 
res judicata.141 As with the challenge posed by judicial independence, the concerns 
raised over res judicata were addressed in Köbler by AG Léger.142 In order for res 
judicata to be applicable, there must be a ‘threefold identity of subject-matter, legal 
basis and parties between a dispute already resolved and a subsequent dispute’.143 
Under the status quo and under any reformed procedure, the parties to the 
original decision are not the same parties to a hearing concerning the COLI’s 
liability. However, even if res judicata applied, it is crucial to recognise that changing 
the outcome of a COLI’s decision would be something of a nuclear option; 
Taborowski highlights how ‘Member States would still have in many cases the 
choice between a range of other remedy measures’.144 When we consider the 
propensity of the Commission to settle cases before reaching the CJEU, the 
likelihood of such a dramatic confrontation seems low. 

C. Accentuating Article 258’s existing weaknesses 

It could be argued that there are general issues with infringement 
proceedings which may be accentuated when they are modified to deal with 
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COLIs. These concern the exclusion of litigants and complainants, as well as the 
excessive time taken for infringement proceedings to run to completion.145 On 
average, infringement proceedings take 38 months from start to finish, which 
would be an incredibly long time for litigants to wait to see the outcome of a case 
and potentially receive compensation.146 

While the Article 258 procedure does face challenges more generally, it is 
important to recognise that it has significant advantages over the current Köbler 
procedure. For example, having the Commission bear the costs of investigation 
and litigation saves litigants from having to finance costly trips to national courts. 
While some challenges to the Article 258 procedure may still prevail, these are 
mitigated somewhat by two factors. First, it is likely that cases concerning COLIs 
are unlikely to require as much investigation as other Article 258 cases, in large 
part because the entirety of the potential infringement is contained in a hundred-
page judgment. Second, these cases are few in number and are unlikely to drain 
the Commission’s resources significantly. Between 2003 and 2016, only 35 
reported cases concerned Köbler liability, highlighting how the additional duty of 
monitoring COLIs will not cause the Commission to be overwhelmed or result 
in further delays for litigants.147 In light of this, it does not appear as though the 
proposed reform would aggravate the current problems facing the Article 258 
procedure and may help litigants who struggle to finance legal challenges against 
COLIs.  

D. Qualifying remarks  

This approach moves towards a mature method of enforcing breaches of 
mutual trust and confidence while respecting national judicial hierarchies and 
using mechanisms which focus on resolving disputes through respectful and frank 
dialogue. This is not presented as a perfect reform. After all, some may disagree 
with the Commission having any role in challenging COLIs, and others may argue 
that the proposed reform does not fit well within the existing Article 258 
procedure. Even those who agree with my overall aims might suggest creating a 
 
 
145 Rawlings (n 113) 13. 

146 European Commission, ‘Single Market Scoreboard’ (2019) <https://ec.europa.eu/ 

internal_market/scoreboard/performance_by_governance_tool/infringements/index_en

.htm#facts-figures> accessed 17 September 2020. 

147 Zsófia Varga, ‘Why is the Köbler Principle Not Applied in Practice?’ (2016) 23(6) 

Maastricht Journal of European and Comparative Law 984, 988. 
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new, bespoke procedure for enforcing liability. However, this article seeks to 
highlight how modifying the way in which we enforce Köbler liability can serve to 
respect national courts, encourage future cooperation, and establish clear 
sanctions for breaching clear rules.  

CONCLUSION 

In order to cultivate a mature legal order, the EU must recognise that the 
aims which served to create an effective legal order are not conducive to fostering 
cooperation between all national courts and the CJEU. Shifting to a focus on 
resolving confusion is appealing because it goes directly to the core function of a 
legal order: to produce accurate legal decisions. Rather than pursuing the 
impossible aim of securing uniformity, the proposed reforms focus on securing a 
legal order which respects national judicial hierarchies, applies law accurately to 
litigants’ cases, and has clear rules for national courts to follow. Even setting aside 
the normative aim of pursuing a mature legal order, these reforms are deeply 
practical in that they are grounded in the way that the system actually operates, 
rather than in the largely theoretical suggestion that uniformity across 27 legal 
systems can be achieved and is currently achieved by the status quo. As such, 
these reforms ought to be compared to the status quo as it actually operates – 
with the acte clair exception being overused by COLIs – rather than the status quo 
as it operates in theory.  

Yet, moving towards a mature legal order is, in itself, a practical goal. 
Dramatic confrontations between the CJEU and COLIs are not simply a 
temporary inconvenience for the EU and are best dealt with in an atmosphere of 
genuine trust and cooperation. Therefore, this article has proposed reforms which 
do not deserve to be called impractical or unrealistic but might accurately be 
labelled radical. Given the ambition of the European project and the scale of the 
challenges faced by the EU’s legal order today, radical reform may be precisely 
what is needed to spark the EU’s evolution. 
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ABSTRACT 
 
Consumer data extraction in the digital economy raises competition concerns for its potential 
detriments on consumer welfare. However, competition law seems to lack the normative 
mechanism to analyse consumer behaviour in handling their personal data. Considering the 
German competition authority’s recent attempt to incorporate data protection law into the 
competition law assessment, the central question for this article is whether the courts should allow 
such an attempt, and if so, in what ways. This article argues that data protection law can 
complement competition law in protecting consumers, while still recognising the integrities of each 
respective regime. The authors propose that data protection has a dual role to play in the 
competition framework under different circumstances, either as a non-price benchmark in deciding 
whether the conduct in question is anti-competitive, or as a threshold requirement in approving 
pro-competitive conducts. 
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INTRODUCTION 

The fundamental right of consumer protection is enshrined in European 

Union (‘EU’) competition law, data protection law, and many other legal regimes.1 

While competition law strives to promote consumer welfare via maintaining 

market efficiency,2 data protection law serves to protect the fundamental right of 

data subjects, including consumers, in having their data processed fairly for 

legitimate purposes.3 In this data-driven digital economy, consumers commonly 

share their personal data with companies in exchange for free goods and services. 

The cycle continues as these companies use the accumulated data to provide 

better goods and services, thereby gaining greater market power. It is thus not 

surprising that data protection concerns arise across all three pillars of 

competition law: prohibition of anti-competitive agreements under Art. 101(1) of 

the Treaty of the Functioning of the European Union (‘TFEU’), abuse of 

dominant position under Art. 102 TFEU, and merger control.  

However, the courts and the European Commission (‘Commission’) have 

been reluctant to incorporate data protection considerations into the competition 

law framework. In Asnef-Equifax,4 the European Court of Justice (‘CJEU’) 

expressly stated that ‘any possible issues relating to the sensitivity of personal data 

are not, as such, a matter for competition law, they may be resolved on the basis 

of the relevant provisions governing data protection’.5 The Commission adopted 

this reasoning in later merger reviews.6 National competition authorities, on the 

other hand, have shown a willingness to rely on the breach of data protection 

rules in establishing anti-competitive behaviours. For example, the French 

(Autorité de la concurrence) and German (Bundeskartellamt) competition authorities 

previously stated in a position paper that ‘privacy policies could be considered 

 
 
1 Charter of Fundamental Rights of the European Union (2012) OJ C362/02 (‘EU 

Charter’) art 38. 
2 Commission Notice: Guidelines on the Application of Article 81(3) of the Treaty (2004) 

OJ C101/97 (‘General Guidelines’) para 13. 
3 EU Charter (n 1) art 8. 
4 Case C-238/05 Asnef-Equifax v Ausbanc (2006) ECR I-11125. 
5 ibid para 63. 
6 Google/DoubleClick (Case COMP/M.4731) Commission Decision (2008) OJ C 184/1. 
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from a competition standpoint whenever these policies are liable to affect 
competition’.7 

This article argues that data protection considerations should form part of 
the competition assessment to protect consumers in the data economy. Section I 
examines the recent Facebook case8 in Germany and highlights the apparent 
insufficiencies in the data protection and competition regimes, arguing that it is 
justifiable for data protection to complement competition analysis. Section II 
nevertheless warns of the danger of undermining the integrities of the separate 
regimes. Section III then demonstrates the dual role of data protection in 
competition assessment, either as a non-price benchmark in deciding whether the 
conduct in question is anti-competitive, or a threshold requirement in approving 
pro-competitive conducts. 

I. CONSUMER PROTECTION JUSTIFICATION 

A. German Facebook Case 

In February 2019, the German Bundeskartellamt made a decision against 
Facebook for abusing its market position under the German equivalent of Art. 
102 TFEU.9 The Bundeskartellamt found that Facebook has used consumer data 
collected from not only Facebook-owned services (such as Instagram), but also 
from third-party websites that have an embedded interface with Facebook to 
integrate its products (such as the ‘Like’ or ‘Share’ buttons).10 In reaching its 
decision, the Bundeskartellamt established Facebook’s abuse by relying on the 
infringement of the General Data Protection Regulation (‘GDPR’). It considered 
that, as a result of the network effect that Facebook exhibited, users were de facto 
forced to accept the terms allowing Facebook to collect their data from third-
party sources on a take-it-or-leave-it basis. Therefore, they had not given their 
‘voluntary consent’ under Art. 6 of the GDPR.11 Following the VBL-Gegenwert 

 
 
7 Autorité de la concurrence and Bundeskartellamt, Competition Law and Data (2016) 24-25. 
8 Bundeskartellamt, 'Case Summary – Facebook, Exploitative business terms pursuant to 
Section 19(1) GWB for inadequate data processing' (15 February 2019) 
<www.bundeskartellamt.de/SharedDocs/Entscheidung/EN/Fallberichte/Missbrauchsa
ufsicht/2019/B6-22-16.pdf?__blob=publicationFile&v=4> accessed 3 February 2021. 
9 ibid. 
10 ibid 4.  
11 ibid 10.  



 Consumer Protection: Dual Role of Data Protection in EU Law  Vol. VI 

 

108 

case,12 the Bundeskartellamt held that, as Facebook’s violation was a manifestation 
of its market power,13 its data policy constitutes an abuse of a dominant position 
in the social network market in the form of exploitative business terms under s. 
19(1) of the German Competition Act.14 

On appeal, the German Federal Supreme Court of Justice (‘FCJ’) affirmed 
the decision of the Bundeskartellamt that Facebook had abused its dominant 
position,15 albeit on independent reasoning. The FCJ emphasised the lack of 
choice on the part of consumers to ‘use the network in a more personalised way’ 
or to switch providers (lock-in effect) as constituting the relevant exploitation 
under competition law.16 The FCJ placed its focus on the more traditional 
competitive parameters of price, choice, quality, and innovation in establishing 
Facebook’s abuse,17 with no regards as to data protection violations. In particular, 
the FCJ explicitly stated that it is ‘not decisive’ whether processing and using user 
data complies with the rule of the GDPR in considering whether Facebook has 
abused its dominant position.18 

Interestingly, the Bundeskartellamt and FCJ reached the same conclusion 
through different characterisations of the abuse Facebook had committed: either 
as a violation of the GDPR, or as an impairment of consumer choice. This result 
may suggest that data protection and competition law share common traits. In 
particular, they are both concerned with consumer welfare and power 
asymmetries. They seek to protect the weaker consumers against the undertakings 

 
 
12 Federal Court of Justice VBL-Gegenwert I KZR 58/11 (2013). The German Federal Court 

of Justice held that a contract term is abusive under s 19(1) of the German Competition 

Act if such terms and conditions are a manifestation of market power or superior power 

of the party using these terms.  
13 The Bundeskartellamt considered that the causality between Facebook’s violation of data 

protection requirements and the manifestation of its market power is established in that 

‘the restriction of the private users’ right to self-determination is clearly linked to 

Facebook’s dominant position’, and Facebook’s conduct impedes competitors by its 

inappropriate processing of data (Bundeskartellamt, ‘Case Summary’ (n 8) 11).  
14 Bundeskartellamt, ‘Case Summary’ (n 8) 7. 
15 Press Office of the Federal Court of Justice, ‘FCJ provisionally confirms allegation of 

Facebook abusing dominant position’ (2020) 3. 
16 ibid. 
17 General Guidelines (n 2) para 21. 
18 Press Office of FCJ (n 15).  
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in the market in ensuring their rights to ‘informational self-determination’19 so 
that they are protected from having their data exploited.20 In the case, the 
Bundeskartellamt also considered that both data protection law and competition 
law ‘would reach the same conclusion due to largely identical considerations 
including market dominance’.21 However, the two legal regimes are normatively 
different. Therefore, the authors argue that, contrary to the position that the 
Bundeskartellamt seemed to take, a finding of data protection breach by a dominant 
undertaking should not automatically constitute a violation of competition law (to 
be discussed in Section II). Nevertheless, it is argued that data protection 
considerations could complement competition analysis because there exist certain 
insufficiencies in how competition law analyses consumers’ behaviours in 
handling their personal data.  

B. Normative Insufficiencies Towards Consumer Protection 

On the one hand, data protection law cannot tackle problems relating to the 
market structure which degrade consumer welfare. On the other hand, 
competition law focuses on curing macroeconomic harms by maintaining an 
efficient market,22 and thus it adopts a rather loose concept of consumer welfare, 
paying attention only to the aggregate consumers.23 In Asnef-Equifax,24 the CJEU 
had to assess the anti-competitive effect of an agreement between credit 
borrowers to exchange consumer financial information. In considering whether 
the consumers could obtain a fair share of the benefit under Art. 101(3) TFEU, 
the CJEU stated that ‘it is the beneficial nature of the effect on all consumers in the 
relevant markets that must be taken into consideration, not the effect on each 

 
 
19 A fundamental right recognised by the German Federal Constitutional Court (BVerfG, 
Judgment of the First Senate of 15 December 1983 - 1 BvR 209, 269, 362, 420, 440, 484/83 
-, [1]-[215], <www.bverfg.de/e/rs19831215_1bvr020983.html> accessed 3 February 
2021). 
20 Giuseppe Colangelo and Mariateresa Maggiolino, ‘Data Accumulation and the privacy-
antitrust interface: insights from the Facebook case’ (2018) 8(3) International Data Privacy 
Law 224. 
21 Bundeskartellamt, ‘Case Summary’ (n 8) 11. 
22 Maureen Ohlhausen and Alexander Okuliar, ‘Competition, Consumer Protection and 
the Right (Approach) to Privacy’ (2015) 80(1) Antitrust Law Journal 121. 
23 The General Guidelines (n 2) state that ‘[T]he concept of “consumers” encompasses all 
users of the products covered by the agreement, including wholesalers, retailers and final 
consumers’. 
24 Asnef-Equifax (n 4). 
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member of that category of consumers (emphasis added)’.25 This decision implies 
that consumers are categorised into different groups: the elitist (those with perfect 
credit history), the average, and the vulnerable (over-indebted or low-income 
people26).27 Even though the information exchange agreement would result in the 
vulnerable consumers paying more interest or being refused credit, it cannot 
prevent the satisfaction of the condition that ‘all consumers’ be allowed a fair 
share of benefit, despite the fact that only the elitist consumers could be said to 
gain in this situation.28 Conversely, data protection law emphasises the integrity 
of each instance of data processing and protects the welfare of each and every 
consumer in specific bargains, irrespective of their personal attributes.  

A more fundamental insufficiency of competition law relates to its 
perceptions towards ‘consumers’. Competition law is based on traditional 
information economics which postulates a homo economicus who is fully rational, 
free from biases, and seeks to maximise their own utility.29 It assumes that 
improvements in the more traditional competition benchmarks of price, quality, 
choice, and innovation will promote consumer welfare and market efficiency. 
However, these economic assumptions are being challenged by behaviouralism, 
which attempts to explain the cognitive limitations of consumers in decision-
making from a psychological perspective.30 Substantial empirical evidence has 
shown that consumers are boundedly rational and subject to many biases in their 
purchasing decisions.31 Manufacturers might be attempting to use lower prices 
and higher product quality as a means to induce an underestimation of product 
 
 
25 ibid para 70. 
26 Peter Cartwright, ‘The Vulnerable Consumer of Financial Services: Law, Policy and 
Regulation’ (2011) 
<www.nottingham.ac.uk/business/businesscentres/gcbfi/documents/researchreports/p
aper78.pdf> accessed 3 February 2021. 
27 Federico Ferretti, EU Competition Law, the Consumer Interest and Data Protection: The Exchange 
of Consumer Information in the Retail Financial Sector (Springer Briefs in Law, 2014).  
28 ibid 102.  
29 ibid 99.  
30 Kati Cseres, ‘The Controversies of the Consumer Welfare Standard’ (2006) 3(2) 
Competition Law Review 121. 
31 Herbert A Simon, Models of Bounded Rationality (MIT Press 1982). The concept ‘bounded 
rationality’ was introduced by Herbert Simon to describe that human rationality is not 
perfect but limited by various factors including our cognitive limitations, time, and 
information available, etc. See also Jon D Hanson and Douglas A Kysar, ‘Taking 
Behavioralism Seriously: Some Evidence of Market Manipulation’ (1999) 112(7) Harvard 
Law Review 1420. 
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risks, as well as an overestimation of product utility, on the part of the consumer. 
In the digital economy, it has also been observed that undertakings are able to 
mass-produce consumer biases through big data and induce consumers to give 
up their personal data through ‘disclosure ratcheting’.32 The reality is that the data 
economy is characterised by many market failures.33 One of which is the so-called 
‘privacy paradox’, where consumers are generally concerned about their personal 
data, but they do not act accordingly to protect it.34 Furthermore, when 
consumers give their ‘consent’ to the terms or conditions of privacy policies 
online, they simply do not read them, or they are unable to foresee the 
consequences of the data collection, or underestimate its impact as a result of 
information asymmetry and bounded rationality.35 

These instances of consumer consent can hardly be considered ‘informed’.36 
In the German Facebook case, the Bundeskartellamt expressed similar concern that 
‘voluntary consent to [users’] information being processed cannot be assumed if 
their consent is a prerequisite for using the Facebook.com service in the first 
place’.37 Nevertheless, the FCJ was able to rely on the more traditional economic 
competition parameters (price, quality, choice, and innovation) in finding 
Facebook’s abuse, because there are limited choices of social network providers 
in the market, and consumers are left with no other option but to accept 
Facebook’s use of their data.38  

However, beyond the German Facebook case,39 there might be circumstances 
where these traditional competition parameters are insufficient in competition 
assessment. For example, data protection rules may come into play where users’ 

 
 
32 Ryan Calo, ‘Digital Market Manipulation’ (2014) 82(4) The George Washington Law 
Review 995.  
33 Marco Botta and Klaus Wiedemann, ‘The Interaction of EU Competition, Consumer, 
and Data Protection Law in the Digital Economy: The Regulatory Dilemma in the 
Facebook Odyssey’ (2019) 64(3) The Antitrust Bulletin 428. 
34 Ignacio Cofone, ‘The Value of Privacy: Keep the Money Where the Mouth Is’ (2015) 
RILE Working Paper Series No 2014/15 
<https://econinfosec.org/archive/weis2015/papers/WEIS_2015_cofone.pdf> accessed 
3 February 2021.  
35 Botta and Wiedemann (n 33). 
36 ibid.  
37 Bundeskartellamt, ‘Case Summary’ (n 8) 11. 
38 Press Office of FCJ (n 15) 3. 
39 Bundeskartellamt, ‘Case Summary’ (n 8). 
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consent is influenced by behavioural biases or when vulnerable consumers (who 
would unlikely have given their consent had they known they would receive 
prejudiced treatments) are excluded in the competition assessment, as in Asnef-
Equifax.40 The GDPR requires that consent to data processing is ‘freely given, 
specific, informed and unambiguous’,41 and the data subjects must have full 
knowledge and control over their data when giving the consent.42 In particular, 
data protection law also takes into account the sufficiency of an ‘opt-out’ option 
in deciding the validity of the consent,43 considering the power of default terms 
that manipulate the status quo bias of consumers. Thus, data protection rules are 
better equipped than traditional competition parameters to assess consumers’ 
behaviour in handling their personal data.  

As a result of the deficiencies of competition law in protecting consumers, 
data protection law can offer the normative tool to competition law in resolving 
the structural market problem that harms consumers. However, it must first be 
recognised that the legal regimes are distinct and separate.  

II. INTEGRITIES OF THE SEPARATE REGIMES 

Art. 102 TFEU aims to prevent the abuse of a dominant market position. 
An infringement is established by proof of (1) a dominant market position of the 
undertaking and (2) an abuse of that position. In the German Facebook case,44 the 
Bundeskartellamt decision appeared to imply that violation of data protection rules 
could automatically establish the second element as to abusiveness.45 In particular, 
the Bundeskartellamt was of the view that both ‘data protection law and 
competition law consider the aspect of an unbalanced negotiation position… and 
reach the same conclusion due to the largely identical considerations’.46 It seemed 
 
 
40 Asnef-Equifax (n 4). 
41 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 
2016 on the protection of natural persons with regard to the processing of personal data 
and on the free movement of such data, and repealing Directive 95/46/EC 
(GDPR) (2016) OJ L/119, arts 6(1)(a) and 4(11). 
42 Botta and Wiedemann (n 33).  
43 Linguaphone Institute v Data Protection Registrar (1995) UKIT DA94_31491. 
44 Bundeskartellamt, ‘Case Summary’ (n 8). 
45 Giuseppe Colangelo and Mariateresa Maggiolino, ‘Data Protection in Attention Markets: 
Protecting Privacy Through Competition?’ (2017) 8(6) Journal of European Competition 
Law and Practice 363, 367. 
46 Bundeskartellamt, ‘Case Summary’ (n 8) 11. 
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to imply that, once the violation of data protection requirements by a dominant 
undertaking amounts to a manifestation of its market power, it would be abusive 
in competition law.47 

The authors argue that such an approach is undesirable because it appears 
to treat data protection breaches as harmful to competition. Generally, to prove 
the requisite abusiveness, the impairment to efficient competition must be 
identified.48 If the breach of data protection provisions is treated as a competitive 
harm per se, it gives rise to a potential danger of undermining the integrity of 
competition law.  

Data protection infringement cannot be a competitive harm per se: the harm 
that it causes to competition is difficult to be ascertained due to a lack of 
quantifiable standards. Therefore, an analogy of consumer data extraction to the 
pricing of goods and services is difficult to sustain. In the traditional economy, 
the competitive price can be assessed by the marginal costs and other measurable 
standards. Thus, through a price-cost analysis, a counterfactual scenario of an 
efficient market can be constructed. Thereby, it can be ascertained whether the 
price of products charged by an undertaking is predatory (resultant harm being 
market foreclosure) or supra-competitive (resultant harm being consumer 
exploitation). On the other hand, though data has been described as the ‘currency 
of the Internet’,49 there is no appropriate benchmark to assess the competitive 
quantity of consumer data that undertakings have to collect in competitive 
markets to provide their goods or services.50 As a result, it is hard to qualify 
whether an undertaking has overly extracted consumer data and whether it 
generates competitive harm that has exclusionary (on competitors) or exploitative 
(on consumers) effects. Data protection law does not help either as it is primarily 
concerned with the legitimacy of the data collection and processing, instead of 
the amount collected and processed.  

 
 
47 ibid. The Bundeskartellamt even considered that the causality between violation of data 
protection requirements and manifestation of market power could be assumed.  
48 Communication from the Commission — Guidance on the Commission's enforcement 
priorities in applying Article 82 of the EC Treaty to abusive exclusionary conduct by 
dominant undertakings (2009) OJ C45/2. 
49 Michal Gal and Daniel Rubinfeld, ‘The Hidden Costs of Free Goods Implications for 
Antitrust Enforcement’ (2016) 80(401) Antitrust Law Journal 521. 
50 Colangelo and Maggiolino, ‘Data Accumulation and the privacy-antitrust interface’ (n 
19). 
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The danger here is that, by treating a mere data protection breach as 

sufficient in itself to constitute an abuse without evaluating the competitive harm, 

competition law would be used as a veil to achieve data protection aims. It is a 

principle of Art. 102 TFEU that dominant undertakings should not be punished 

for their dominance, but only the abuse of dominance.51 In cases where there is 

no (or unidentifiable) harm to competition, a dominant undertaking in breach of 

data protection rules should not be imposed on the more severe competition 

sanctions as compared to data protection sanctions.52 Otherwise, it would amount 

to punishing the undertaking for being in a dominant market position.  

In sum, data protection breaches should not be able to constitute 

abusiveness or anti-competitive conduct per se. Otherwise, it would enable data 

protection policy to freeride on the competition remedies available and bypass 

the need to ascertain the competition harm, thereby undermining the separate 

integrities of the regimes.  

III. DUAL ROLE OF DATA PROTECTION 

This section examines how data protection rules can complement 

competition assessment. In some situations where the conduct raising data 

protection concerns may be anti-competitive, data protection considerations may act 

as a non-price competition parameter in assessing the harm (Part A).53 In other 

situations where the conduct in question may actually be pro-competitive, such that 

the two regimes may stand in conflict, data protection should provide a threshold 

 
 
51 Commission, ‘Competition: Antitrust procedures in abuse of dominance’ (July 2013), 
<https://ec.europa.eu/competition/publications/factsheets/antitrust_procedures_102_
en.pdf> accessed 3 February 2021. 
52 The maximum penalty for breach of competition law is 10% of the annual turnover of 
the undertaking (Council Regulations (EC) 1/2003 on the implementation of the rules on 
competition laid down in Articles 81 and 82 of the Treaty (2003) OJ L1/1 (‘Regulation 
1/2003’), art 23), but that for data protection law is 4% (GDPR, art 83(5)).  
53 cf Ferretti (n 27) 113. Ferretti argued that data protection may feature under competition 
law to account as long-term non-economic interest of consumers, but he did not make a 
distinction between pro- and anti-competitive conducts.  
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requirement in approving the transaction or in granting competition remedies 
because of its privileged status as a fundamental right (Part B).54  

 
A. Anti-Competitive Conducts 

 
Data protection concerns may arise where personal data is being traded or 

exchanged as a commodity among undertakings (issues with Art. 101 TFEU), or 
given by consumers in exchange for free goods and services (issues with Art. 102 
TFEU as in the Facebook case), or where the merger of undertakings results in the 
concentration of consumer data (issues with merger control). In assessing the 
anti-competitiveness of these conducts, it must be noted that the consumers may 
be better off because of the improved algorithms’ accuracy and the enhanced user 
experience. As competition law lacks the normative tools to cater to consumer 
preferences (discussed in Section I), data protection rules may be subsumed into 
the competition assessment and act as one of the non-price parameters.55 

 
The courts and the Commission are involved in a task of weighing interests, 

in order to decide the competitive effects of the conduct in question. For example, 
under the Art. 101(3) TFEU exception, the courts and the Commission are 
engaged in a balancing exercise in comparing the welfare of consumers against 
the harm to competition.56 In the process, data protection considerations can act 
 
 
54 cf Francisco Costa-Cabral and Orla Lynskey, ‘Family ties: the intersection between data 
protection and competition in EU Law’ (2017) CML Rev 11. While Costa-Cabral and 
Lynskey similarly advocated that data protection law can act as an internal constraint (i.e. 
normative benchmark) or an external constraint on competition law, their proposed 
dividing line was that the former applies only when the two regimes overlap in material 
scope, i.e., the situation where undertakings engage in ‘competition on data protection’. 
Where they do not overlap, data protection law should act as an external constraint. The 
focus of this Note, nevertheless, is on the competitive nature of the conducts. When the 
conduct in question is more anti-competitive, even if the undertakings are not in the 
competition to provide better data protection, the task of the courts is to decide whether 
to prohibit such conduct by balancing different interests, and thus no issue of data 
protection law acting as an external constraint or a threshold requirement in competition 
law arises. In such a situation, this Note argues that data protection considerations should 
act as a non-price competition parameter, as opposed to the proposal of Costa-Cabral and 
Lynskey.  
55 Ferretti (n 27) 113. 
56 In Case T-112/99 Métropole télévision (M6) and Others v Commission (2001) ECR II-2459, it 
was held that a ‘rule of reason’, that is to weigh the pro- and anti-competitive effect of an 
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as a qualitative benchmark to be weighed and balanced with other parameters. 
For example, the purpose and necessity of data collection,57 the legitimacy of 
consent, and the measures taken by the undertaking to respect consumers right 
to data portability (such as the ability to switch providers),58 right to be 
forgotten,59 and other rights, can be balanced with other considerations such as 
the improvement in the quality of services, the limitation on consumer choice 
(e.g., lock-in effect), and reduction in the incentive to innovate. In fact, in the 
German Facebook case, the Bundeskartellamt had conducted such a balancing 
exercise and concluded that ‘the efficiencies in a business model based on 
personalised advertising do not outweigh the interests of the users when it comes 
to processing data from sources outside of the social network’.60 Taking data 
protection as a non-price benchmark can offer competition law the normative 
tool to assess consumer behaviours in the digital economy and cater to the more 
vulnerable consumers in the assessment of the aggregate consumer welfare.  

 
The courts have been willing to use other legal principles, such as intellectual 

property rights law61 and consumer law,62 as competitive benchmarks in 
performing the required weighing of interests. It would not be unprecedented to 
subsume data protection law into the competition assessment. The objection that 
competition authorities are ill-equipped to evaluate data protection breaches can 
also be easily dismissed, since many national authorities have multiple 
competencies (such as Italian Autorita` Garante della Concorrenza e del Mercato 
(‘AGCM’)) which do not always consult and cooperate with other authorities, as 
the Bundeskartellamt did in the German Facebook case.63 In fact, the European Data 
Protection Supervisor has established a ‘Digital Clearinghouse’ in 2017, allowing 
the national competition, data protection, and consumer law enforcers to 
establish cooperation in the digital economy. 
 
 

agreement, is confined to the analysis under the Art. 101(3) exception, but not the Art. 
101(1) prohibition itself. However, in Case C-519/04 P David Meca-Medina and Igor Majcen 
v Commission (2006) ECR I-6991, the court seemed to have introduced a rule of reason 
element to Art. 101(1) where the court balanced the legitimate objectives of an anti-doping 
rule of the International Olympic with its effect of restricting competition.  
57 GDPR art 5.  
58 GDPR art 20. 
59 GDPR art 17.  
60 Bundeskartellamt, ‘Case Summary’ (n 8) 1.  
61 Case C-457/10 Astra Zeneca v Commission (2012) (2013) ECR I-0000. 
62 VBL-Gegenwert I (n 12) para 65.  
63 Bundeskartellamt, ‘Case Summary’ (n 8) 8-9. 
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Allowing data protection law as a competitive benchmark could have the 

benefit of resolving the so-called ‘regulatory dilemma’ caused by the separate 
competences of authorities and the different objectives and structures of the legal 
regimes.64 For example, in Italy, the AGCM was also concerned with Facebook’s 
transfer of consumer data from third-party websites. However, the Italian AGCM 
diverged from the German Bundeskartellamt by characterising Facebook’s conduct 
as an unfair commercial practice rather than an abuse of dominant market 
position.65 The AGCM decided that Facebook has misled consumers into 
believing that they are obtaining a ‘free’ service, when it  is actually ‘paid’ for with 
their personal data.66 Interestingly, the reasons for the choice of law, it is said, was 
because consumer law did not raise the complex questions of market definition 
and dominance. Therefore, it was the ‘easier route’ than competition law.67 The 
cost, nevertheless, was that the consumer law sanction had an insignificant 
deterrent effect on Facebook.68 This Italian Facebook case highlights the dilemma 
that, while competition law lacks the normative tools to assess the requisite 
abusiveness involving consumer data extraction, data protection and consumer 
law target only the affected consumers and are unable to tackle the more structural 
competition problem which will degrade the welfare of all market participants in 
the long run. Hence, introducing data protection into the competition assessment 
may offer a strategic benefit to affect the intended deterrence upon the 
undertakings since competition sanctions are more severe (up to 10% of 
turnover)69 and diversified (behavioural commitment available).70 Nevertheless, it 
is incumbent to bear in mind that mere data protection infringement may not 

 
 
64 Botta and Wiedemann (n 33). 
65AGCM, ‘Facebook fined 10 million Euros by the ICA for unfair commercial practices 
for using its subscribers’ (2018) <https://en.agcm.it/en/media/press-
releases/2018/12/Facebook-fined-10-million-Euros-by-the-ICA-for-unfair-commercial-
practices-for-using-its-subscribers%E2%80%99-data-for-commercial-purposes> 
accessed 3 February 2021.  
66 ibid. 
67 Botta and Wiedemann (n 33). 
68 ibid. The maximum fine imposed for violating the Italian consumer law was €5 million 
(Art. 27(9), Codice del Consumo), which is substantially lower than competition law sanction 
(up to 10% of turnover) for large undertakings like Facebook. In the Italian Facebook case, 
the fine imposed was €10 million on two counts of unfair commercial practice, which has 
been described as a mere ‘drop in the ocean’ to Facebook.  
69 Regulation 1/2003 (n 52) art 23. 
70 ibid art 9. 
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suffice per se as harm to competition (discussed in Section II), so as to preserve 

the integrity of competition law.  

 
B. Pro-Competitive Conducts 

 

More difficult questions arise when conducts involving data protection 
concerns are pro-competition. For example, the exchange of consumer data may 

promote competition by reducing information monopolies of the dominant 

undertakings that has the effect of market foreclosure.71 In these situations, the 

courts or the Commission may require the information monopolist to share the 

consumer data that they extracted. However, such a decision may produce 

conflicting duties between disclosing consumer data under competition law and 

withholding it under data protection law; thus, data protection can serve as a 

threshold requirement in approving the data sharing.  

 

In practice, data protection rules can shape the remits of competition 

competence in relation to the kind and extent of the data sharing. The French 
Autorité de la Concurrence, for example, has ordered GDF Suez to disclose consumer 

data (including contact details and consumption profiles) to its competitors that 

it had acquired as a public service operator and used to its own competitive 

advantage, to ensure efficient competition. To prevent the data protection hazard, 

GDF Suez was further ordered to obtain the consent of the affected consumers 

with the opportunity to object.72 This decision demonstrated a more rigorous 

fundamental rights approach towards protecting consumer data. Data protection 

rules restricted the boundary of the competition remedies to ensure the legitimacy 

of the data exchange. 

 
In the German Facebook case, the Bundeskartellamt acknowledged the 

constitutional origin of data protection73 and considered that ‘constitutional rights 

have to be included in assessment of interests under competition law’.74 Although 

 
 
71 Ferretti (n 27). 
72 Autorité de la Concurrence, ‘Décision n° 14-MC-02 du 9 septembre 2014 relative à une 
demande de mesures conservatoires présentée par la société Direct Energie dans les 
secteurs du gaz et de l’électricité’ (2014) 
<www.autoritedelaconcurrence.fr/fr/decision/relative-une-demande-de-mesures-
conservatoires-presentee-par-la-societe-direct-energie> accessed 3 February 2021.  
73 Bundeskartellamt, ‘Case Summary’ (n 8) 8.  
74 ibid 11.  
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the Bundeskartellamt did not differentiate between anti- and pro-competitive 
conducts (perhaps because such an issue did not arise), the authors argue that data 
protection has different roles in dealing with these different conducts, and it 
cannot simply act as a non-price benchmark to be balanced with other parameters 
in approving a pro-competitive data exchange. Otherwise, it might create a 
problematic circularity. Assuming data protection merely acts as a competitive 
parameter, the circularity would be that Art. 6(1)(c) GDPR permits the transfer 
of data on the ground of necessity to comply with a legal obligation, but the legal 
obligation to transfer data is imposed by competition law. Thus, the legality of 
imposing that obligation hinges on data protection considerations as a 
benchmark. It amounts to saying that competition law is permitted by GDPR to 
permit GDPR in compelling the data transfer. An internal conflict of the data 
protection framework might arise within this circularity: if the courts or the 
Commission conclude that the interests of certain groups outweigh the data 
protection considerations and therefore compel the data transfer under 
competition law, such legal obligations to transfer the data would be allowed 
under Art. 6(1)(c) GDPR but may contradict the nature of data protection as a 
constitutional right.  

 
Take Asnef-Equifax (discussed in Section I) as an example and assume that 

the CJEU had taken into account data protection as a non-price parameter in the 
competition assessment.75 If the CJEU were to conclude that the interests of all 
consumers trump the data protection considerations and order the exchange of 
consumer data between the credit bureaus, such a result would have undermined 
the constitutional guarantee of data protection. This owes to the fact that it 
impliedly allows the economic interests of a small group of consumers (the elitist) 
to override the fundamental data protection rights of a larger group (the 
vulnerable and the average), who probably would not have consented to the data 
exchange had they known their positions would be worse off. Therefore, it is 
argued that data protection cannot merely act as a qualitative parameter in 
approving a pro-competitive data exchange.  

 
Unfortunately, the CJEU in Asnef-Equifax seemed to take compliance with 

data protection rule as presumed and allowed the exchange of consumer data 

 
 
75 Asnef-Equifax (n 4). 
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between credit bureaus.76 The CJEU merely noted that there are applicable rules 

under the relevant national legislation for the affected consumers to check the 

information and, where necessary, have it corrected or deleted. They did not 

investigate whether those rules and legislation were complied with.77 In defence 

of the Asnef-Equifax decision, it has been suggested that the statement ‘any 

possible issues relating to…personal data are not…a matter of competition law’78 

should be read as a recognition that the different regimes are separate policy areas 

that pursue different objectives, but not as prevention of enforcing competition 

law when data protection concerns arise.79  

 

A few points are worth noting. The expansive reading of Asnef-Equifax 
appears to be misguided because the effect of the decision was to restrict data 

protection from forming part of the competition assessment.80 Indeed, 

competition law and data protection law pursue distinctive aims. As such, it is too 

extreme to claim that violation of data protection rules by a dominant undertaking 

is an abuse of the dominant position (discussed in Section I). Yet, it would go 

from one extreme to another to assert that compliance with data protection law 

precludes its application in the competition framework. In Astra Zeneca, it was 

held that the illegality of abusive conduct under Art. 102 TFEU is unrelated to its 

compliance or non-compliance with other legal rules.81 Not to mention it is a 

logical leap to conclude that data protection law is complied with merely because 

statutory safeguards were in place for the affected consumers to check their 

information. To illustrate, the purpose of exchanging the consumer financial data, 

allegedly the management of the risk of borrower default,82 may require scrutiny 

of whether the purpose limitation provisions83 of data protection law are 

satisfied.84 

 

The more proper approach, as the authors argue, is that the fundamental 

right of data protection should prevail over economic interests. Data protection 

 
 
76 Ferretti (n 27) 110. 
77 Asnef-Equifax (n 4) para 63. 
78 ibid. 
79 Botta and Wiedemann (n 33) 436.  
80 Asnef-Equifax (n 4). 
81 Astra Zeneca (n 61) para 132. 
82 Asnef-Equifax (n 4) para 55. 
83 GDPR, art 5(1)(b).  
84 Ferretti (n 27) 110.  
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is closely linked to other fundamental values, including privacy85 and public 
trust.86 It ensures the freedom and autonomy of the data subjects to develop their 
own personalities and social identities which should not be easily interfered with 
by any behaviours or preferences motivated by commercial or economic 
interests.87 Failure to give proper respect to the fundamental right of data 
protection in competition assessment may also carry negative economic 
consequences. As mentioned in Section I, undertakings collect a large database of 
transactions with the consumers and induce them to disclose more personal data. 
Then, the undertakings can spot and manipulate the cognitive styles of the 
consumers to encourage purchases.88 In competition assessment (with no regards 
to the data protection concerns), such data accumulation or sharing between 
undertakings may be found to generate economic benefits through ‘matching the 
right advertisement to the right person’.89 However, it has been shown that market 
manipulation would lead to higher-than-optimal purchasing level and thus harm 
market efficiency.90 Requiring data protection to act as a threshold in approving 
the data accumulation or data sharing may help to reduce market manipulation as 
it places the burden on the undertakings to provide justifications, instead of 
relying on the consumers to make rational decisions over the use of their data.  

 
In practice, the suggested approach in the Asnef-Equifax scenario is to 

require the credit bureaus to satisfy the purpose limitation,91 data minimisation, 
and other provisions and to obtain the consent of the affected consumers as 
threshold requirements before they are allowed to exchange the consumer data to 
ensure the constitutional legitimacy of the data transfer.  

 
In sum, care must be taken as to the dual role of data protection in the 

competition framework, especially since there is no clear dividing line between 
anti- or pro-competitive conduct. For example, a data sharing agreement between 
undertakings or remedies ordered by the authorities would necessarily involve 

 
 
85 EU Charter (n 1) art 7.  
86 Ferretti (n 27) 106. 
87 Antoinette Rouvroy and Yves Poullet, ‘The Right to Informational Self -Determination 

and the Value of Self-Development: Reassessing the Importance of Privacy for 

Democracy’ in Serge Gutwirth and others (eds), Reinventing Data Protection? (Springer, 2009).  
88 Calo (n 32).  
89 ibid. 
90 Hanson and Kysar (n 31) 1553. 
91 Asnef-Equifax (n 4).  
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some degree of reducing uncertainties in the process of competition (the anti-
competitive aspect),92 but at the same time lessening the market foreclosure effect 
of information monopoly (the pro-competitive aspect).93 The effect of the 
conduct relating to data accumulation or exchange should instead be considered 
as across a spectrum of competitiveness. Where the conduct in question lies closer 
to the anti-competitive end, data protection may act as a non-price parameter to 
determine whether it is permissible. While at the pro-competitive end of the 
spectrum, it is an additional safeguard to protecting consumer rights.  
 

CONCLUSION 
 
This article examines an aspect of consumer data protection in the digital 

economy, namely whether data protection principles can be considered in 
competition law analysis. It is in the authors’ opinion that such an approach is 
justified for the purpose of consumer protection. Nonetheless, for the sake of 
preserving the integrities of the separate regimes, data protection should not, in 
itself, suffice to constitute competitive harm that attracts competition remedies. 
Rather, along the spectrum of competitiveness that conduct may fall within, the 
courts and the Commission may subsume data protection law into the 
competition framework accordingly as a qualitative benchmark that has to be 
balanced with other parameters, or it may serve to restrict the remits of 
competition competence as a threshold requirement due to its nature as a 
fundamental right.  

 
 
 
 

 
 
 

 
 
92 In Case C-8/08 T-Mobile Netherlands BV v Raad (2009) E.C.R. I-4529, the Court of Justice 
widened the ‘anti-competitive object’ approach to include an exchange of information that 
reduces or removes the degree of uncertainty as to the operation of the market in question.  
93 In Asnef-Equifax (n 4), the Court of Justice recognised that the exchange of consumer 
solvency and credit information between credit bureau could reduce the risk of lending, 
and therefore its main object was not to restrict or distort competition.    
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ABSTRACT 

The UK is ostensibly committed to achieving parity of esteem between mental and physical 
health, yet the attempts to legalise assisted dying in recent years have focused exclusively on 
physical suffering. In this article, I will analyse the issue of psychiatric assisted dying from a 
‘parity perspective’. According to this perspective, a blanket prohibition on access for psychiatric 
patients would only be justified if there existed a relevant difference between mental and physical 
illness in relation to assisted dying which could not be accommodated with proportionate 
safeguards. Three justifications for treating these cases differently have been advanced in the 
literature: firstly, that the normative rationale for assisted dying could only apply to physical 
suffering; secondly, that severely mentally ill patients cannot be considered competent to request 
assisted dying; and thirdly, that mental illness cannot be considered ‘incurable’. As I will 
demonstrate, none of these justifications are persuasive. Furthermore, risks which do exist 
specifically in the psychiatric context can be accommodated through parity-focused safeguards. I 
will conclude that no relevant difference exists between mental and physical illness that 
proportionally justifies a blanket prohibition on psychiatric assisted dying. Therefore, any attempt 
to legalise assisted dying in England and Wales must permit access for certain psychiatric 
patients. 
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INTRODUCTION 

The UK is now committed to achieving parity of esteem, and yet successive 

attempts at legalising assisted dying appear to have privileged patients with 

physical illnesses and disregarded the question of access for patients with 

psychiatric disorders. Parity of esteem demands the equal provision of healthcare 

to mentally and physically ill patients. A blanket prohibition on psychiatric assisted 

dying would only be justified if there existed a relevant difference between mental 

and physical illness in relation to assisted dying which could not be 
accommodated with proportionate safeguards. Three justifications for treating 

these cases differently have been advanced in the literature. As I will demonstrate, 

none are persuasive. Firstly, it could be argued that the normative rationale for 

assisted dying could only apply to physical suffering. I will consider three potential 

rationales: relief of unbearable suffering; autonomy; and incurability, and I will 

conclude that some psychiatric patients could qualify for access under all three. 

Secondly, in relation to the autonomy rationale, some academics (such as Paul 

Appelbaum, Matthew Broome, and Angharad de Cates) have advanced 

arguments to the effect that severely mentally ill patients cannot be considered 

competent to request assisted dying. I will reject this claim by asserting that such 

patients can be competent to request assisted dying insofar as their desire to die 
is ‘authentic’, and parity-focused safeguards can aid clinicians in assessing the 

authenticity of requests. Thirdly, in relation to the incurability rationale, authors 

such as Paul Appelbaum and Thomas Bilkshavn argue that mental illness cannot 

be considered ‘incurable’ such that the provision of assisted dying is not justified. 

I will reject this argument by advancing a ‘qualitative’ understanding of incurability 

in the psychiatric context and argue that this understanding is necessary to achieve 

parity of esteem. Where specific risks do exist in the psychiatric context, they can 

and should be accommodated from a parity perspective. Any attempt to legalise 

assisted dying in England and Wales must therefore permit access for certain 

psychiatric patients. 

 
The law on assisted dying 

 

‘Assisted dying’ is an umbrella term which refers to voluntary euthanasia 

and assisted suicide. Both forms of assisted dying are criminalised in the UK, 

including for patients with physical illnesses. Voluntary euthanasia is prohibited 
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under the ordinary criminal law of murder,1 and assisted suicide is criminalised 
under section 2(1) of the Suicide Act 1961.2 In recent years, there have been 
various attempts to legalise assisted dying. Several bills proposing to legalise 
assisted dying for competent patients diagnosed with a terminal illness have been 
brought before Parliament, but none have succeeded.3 A new bill, with 
substantially similar provisions, is awaiting its second reading in the House of 
Lords.4 There have also been several judicial challenges against the prohibition of 
assisted suicide,5 arguing specifically that the prohibition violates patients’ right to 
private and family life under Article 8 of the European Convention of Human 
Rights (ECHR) as applied by the Human Rights Act 1998.6 The Supreme Court 
has expressed serious concern about the compatibility of section 2 of the Suicide 
Act with Article 8.7 They have so far declined to make a declaration of 
incompatibility, instead referring the issue back to Parliament.8  

 
  I. PARITY 

I will adopt a ‘parity perspective’ to the issue of psychiatric assisted dying. If 
the UK is to legalise assisted dying, then according to this perspective, a blanket 
prohibition on its provision for psychiatric disorders would undermine the UK’s 
legal commitments to parity, unless one could prove that there exists a relevant 
difference between mental illness and physical illness in the context of assisted 
dying which cannot be accommodated by proportionate safeguards. 

 
The UK is expressly committed in law to achieving parity of esteem between 

mental and physical health. Parity of esteem is defined as, among other things, 
equal access to effective care and treatment, equal status within health care 

 
 
1 R (Nicklinson and Another) v Ministry of Justice [2014] UKSC 38 [2015] AC 657. 
2 Suicide Act 1961, s 2(1). 
3 Assisted Dying Bill [HL] 2014-15; Assisted Dying (No. 2) Bill 2015-16; Assisted Dying 
Bill [HL] 2016-17. 
4 Assisted Dying Bill [HL] 2019-21. 
5 R (on the application of Pretty) v Director of Public Prosecutions [2001] UKHL 61 [2002] 1 AC 
800; R (on the application of Purdy) v Director of Public Prosecutions [2009] UKHL 45 [2010] 1 AC 
345; Nicklinson (n 1); R (on the application of Conway) v Secretary of State for Justice [2018] EWCA 
Civ 1431 [2020] QB 1. 
6 Human Rights Act 1998, art 8. 
7 Nicklinson (n 1) [111]-[113]. 
8 ibid. 
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practice, and equal status in the measurement of health outcomes.9 Whilst there 
is no uniform approach across the devolved administrations, the clearest source 
of this commitment can be found in the Health and Social Care Act 2012, which 
imposes a legal responsibility on the NHS in England and Wales to deliver parity 
of esteem.10 The government requires NHS England to work towards parity 
through the NHS Mandate,11 and NHS England has consequently established a 
Parity of Esteem Programme.12 As a signatory of the UN Convention of the 
Rights of Persons with Disabilities (CRPD), under international law, the UK is 
committed to achieving the treaty’s obligations. In relation to prohibiting access 
to assisted dying on the basis of a psychiatric illness, the key provisions which 
may be contravened include the obligation under Article 1 to prevent 
discrimination on the basis of disability (‘disability’ including a long-term mental 
impairment);13 the obligation under Article 25(f) to prevent discriminatory denial 
of health care or health services on the basis of disability;14 and the obligation 
under Article 3(1) to respect the inherent dignity and autonomy of persons with 
disabilities.15  

 
Despite this commitment to parity, recent attempts in Parliament to legalise 

assisted dying have focused exclusively on physical suffering. Legislators in the 
UK appear to have assumed that it is self-evident that the mentally ill should not 
be able to access assisted dying. For instance, Huw Merriman MP expressed 
concern that the Assisted Dying (No. 2) Bill 2015-16 ‘would make it easier for 
future Parliaments to amend and broaden the applicability beyond those with 
terminal illness perhaps to those suffering from mental illness’.16 However, 
 
 
9 The Royal College of Physicians, Whole-person care: from rhetoric to reality: achieving parity 
between mental and physical health (OP88, RCP, 2013) 20. 
10 Chris Naylor, ‘Is there “parity of esteem” between mental and physical health? Big 
election questions’ (King’s Fund, 19 May 2017) 
<https://www.kingsfund.org.uk/publications/articles/big-election-questions-parity-
mental-physical-health> accessed 03 May 2020. 
11 Centre for Mental Health, Briefing 46: The NHS Mandate and its implications for mental health 
(2013). 
12 NHS East Midlands Mental Health Clinical Network, Parity of Esteem: Overview and Report: 
Improving the Physical Health of People with Serious Mental Illness in the East Midlands (November 
2019) 4. 
13 UN Convention on the Rights of Persons with Disabilities (adopted 24 January 
2007A/RES/61/106) (UN CRPD) art 1. 
14 ibid art 25(f). 
15 ibid art 3(1). 
16 HC Deb 11 September 2015, vol 599, col 719W. 
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psychiatric assisted dying is an issue on which jurisdictions, authors, and 
campaigners take widely different approaches. Public campaigners have come to 
prominence in recent years arguing that some psychiatric patients ought to be 
allowed assistance in dying, notable examples being Adam Maier-Clayton in 
Canada17 and Aurelia Brouwers in the Netherlands.18 Assisted dying is available 
to certain psychiatric patients in the Netherlands, Belgium, Luxembourg,19 
Switzerland,20 and arguably, in Canada.21 Clearly, it is not self-evident that the 
mentally ill, as a category, should be entirely prohibited from access to assisted 
dying. This is an issue which requires a thoughtful legislative response. Arguments 
for not extending assisted dying to psychiatric patients ought to be challenged if 
the UK is fully committed to achieving parity of esteem. 

 
At a basic level, one underlying assumption may be that psychiatric patients 

are an especially ‘vulnerable’ population who ought to be shielded from the risk 
of an avoidable death via assisted dying. The term ‘vulnerable’ was used twenty-
three times in the second reading of the UK Assisted Dying Bill 2015-16 in the 
House of Commons and often interchangeably with mental illness.22 Lyn Brown 
MP labelled vulnerable patients as ‘troubled’ and asserted that ‘[his] mum was not 
vulnerable. She was not alone or a depressive’.23 Fiona Bruce MP raised similar 
concerns for ‘the particularly vulnerable in our society, such as those with mental 
health difficulties’.24 It is essential from a parity perspective that this assumption 
be challenged. Psychiatric patients are a diverse category, incorporating different 
disorders, such as mild anxiety and acute psychosis, and there are significant 
dangers posed to their autonomy and care by appealing to stereotypes and 
 
 
17 Stuart Hughes, ‘Adam Maier-Clayton’s controversial right-to-die campaign’ BBC News 
(Ontario 19 July 2017) <https://www.bbc.co.uk/news/world-us-canada-40546632> 
accessed 03 May 2020. 
18 Linda Pressly, ‘The troubled 29-year-old helped to die by Dutch doctors’ BBC News (The 
Netherlands 9 August 2018) < https://www.bbc.co.uk/news/stories-45117163> accessed 
03 May 2020. 
19 Kirsten Evenblij, H Roeline W Pasman, Rosalie Pronk, Bregje D Onwuteaka-Philipsen, 
‘Euthansia and physician-assisted suicide in patients suffering from psychiatric disorders: 
a cross-sectional study exploring the experience of Dutch psychiatrists’ (2019) 19(74) BMC 
Psychiatry 2. 
20 Ruling 03.11.2006 2A.48/2006 of the Federal High Court of Switzerland. 
21 Jocelyn Downie, Justine Dembo, ‘Medical Assistance in Dying and Mental Illness under 
the New Canadian Law’ (2016) 1 Journal of Ethics in Mental Health. 
22 HC Deb 11 September 2015, vol 599. 
23 ibid col 669W. 
24 ibid col 670W. 
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vulnerability rhetoric. Justine Dembo and others noted that this rhetoric is used 
to ‘remove agency’ from psychiatric patients,25 and Rosamond Rhodes argued that 
a lack of respect for the patient is inherent in this kind of labelling, as it implies a 
lack of effort to see that person’s choices as reasonable from their perspective.26 
Stigma is especially dangerous in the psychiatric context as it can exacerbate 
suffering and negatively impact treatment efficacy.27 Specific factors in the 
context of mental illness may exacerbate the risk that specific individuals are 
especially vulnerable. However, from the parity perspective, the law ought to 
accommodate that risk within the existing framework where possible, rather than 
deny access to healthcare on that basis. Considering our commitments to parity, 
healthcare provision should not be denied to psychiatric patients on the basis of 
vague notions of ‘vulnerability’. 

 
A commitment to parity tells us little about what kind of equal treatment is 

required in the context of assisted dying. It raises the question in what respect 
mentally and physically ill patients should be treated as equal. According to the 
formal principle of equality, like cases should be treated alike.28 Mental and 
physical illness cannot be treated unequally without sufficient reason. According 
to this principle, if one could point to a relevant difference between mental and 
physical illness in the context of assisted dying, it may be legitimate to prohibit 
psychiatric patients from access.  

 
However, on a more substantive ‘proportional’ principle of equality,29 

mentally and physically ill patients can be treated differently in order to achieve 
‘equal treatment’ in real terms. The Mental Health Act 2007 and the Mental 
Capacity Act 2005 have been embedded with the principle of proportionality to 

 
 
25 Justine Dembo, Udo Schuklenk, Jonathan Reggler, ‘“For Their Own Good”: A 
Response to Popular Arguments Against Permitting Medical Assistance in Dying (MAID) 
where Mental Illness is the Sole Underlying Condition’ (2018) 63(7) The Canadian Journal 
of Psychiatry 451, 451, 454. 
26 Rosamond Rhodes, ‘Rethinking Research Ethics’ (2010) 10(10) The American Journal 
of Bioethics 19, 23. 
27 Alison J Gray, ‘Stigma in Psychiatry’ (2002) 95 Journal of the Royal Society of Medicine 
72. 
28 Aristotle, Nicomachean Ethics, V.3. 1131a10-b15. 
29 ibid 1130b-1132b.  
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be compatible with the ECHR.30 In the context of assisted dying, proportionality 
may mean that psychiatric assisted dying requires additional safeguards to account 
for risks or vulnerabilities specific to the psychiatric context, rather than resorting 
to a blanket prohibition. The UN CRPD adopts a substantive understanding of 
equality, where it states under Article 5 that ‘in order to promote equality and 
eliminate discrimination, State Parties shall take all appropriate steps to ensure 
that reasonable accommodation is provided’.31 In my view, this principle brings 
us closer to real parity between mental and physical health. By accommodating 
the particular disadvantages posed by psychiatric illness, this approach achieves 
equality of provision and outcomes in real terms. 
 

I will therefore adopt a ‘parity perspective’ which applies a proportional 
approach to equality. If an assisted dying regime granted access to the physically 
ill, but prohibited access to the mentally ill, the only way that parity would not be 
breached would be if there was a relevant difference between psychiatric and 
physical illness in the context of assisted dying, which could not be 
accommodated within the existing framework through appropriate safeguards. I 
will focus on three ways in which it may be argued that mental and physical illness 
could be treated differently as they are well-rehearsed in the literature: firstly, that 
the normative justification for assisted dying could only apply to physical illness; 
secondly, that severely mentally ill patients could not be considered competent to 
request assisted dying; and thirdly, that psychiatric illnesses could not be 
considered incurable. I will reject all three propositions in turn, concluding that 
no relevant difference exists between mental and physical illness that 
proportionally justifies a blanket prohibition on psychiatric assisted dying. 
Therefore, parity demands that any attempt to legalise assisted dying in England 
and Wales includes access for certain psychiatric patients. 

 
II. NORMATIVE RATIONALE 

 
One way in which discrimination could be legitimate is if the normative 

justification for assisted dying could only apply to people with physical illnesses 
and not to those with mental illnesses. To assess whether this is true, I will explore 
 
 
30 Martin Curtice, Fareed Bashir, Sanjay Khurmi, Juli Crocombe, Tim Hawkins, Tim 
Exworthy, ‘The proportionality principle and what it means in practice’ (2011) 35 The 
Psychiatrist 111. 
31 UN CRPD (n 13) art 5. 
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three normative justifications for assisted dying: unbearable suffering; autonomy; 
and incurability. These justifications are the most well-rehearsed in the literature 
on assisted dying, and any of them would be sufficient to justify assisted dying, 
provided that there are sufficient safeguards in place. To be clear, I refer to the 
‘normative rationale’ as the fundamental principle which justifies assisted dying, 
rather than acting as the sufficient criteria for access to assisted dying. Under any 
rationale, additional criteria and safeguards will necessarily exist. My analysis of 
each rationale will conclude that assisted dying for a mentally ill patient in certain 
circumstances is no less ethically justified than assisted dying for a physically ill 
patient in comparable circumstances. Therefore, a blanket prohibition on access 
to assisted dying for patients with mental illnesses cannot be justified at the 
normative level. 

III. RATIONALE 1: UNBEARABLE SUFFERING 
 

The first possible rationale for assisted dying is relieving unbearable 
suffering. Brent Kious and Margaret Battin argue that much of the moral appeal 
of legalising assisted dying rests on recognition that ‘it can be reasonable to want 
to die when one’s illness causes or threatens severe suffering’.32 This rationale is 
explicit in the laws of jurisdictions that have legalised assisted dying. For instance, 
the Dutch ‘due care criteria’ requires that a patient is experiencing unbearable 
suffering with no prospect of improvement.33 Similarly, patients in Belgium must 
be suffering from an ‘unbearable and untreatable’ disorder.34 Notably, there is a 
link between unbearable suffering and the suffering being irremediable, because 
if the disorder could be treated to relieve suffering, then the ethical justification 
for assisted dying would be weaker. It may, therefore, be the case that the 
fundamental ethical principle, which justifies the provision of assisted dying, is 
the compassionate maxim to relieve unbearable suffering.  

 
This rationale is also illustrated in contributions to parliamentary debates on 

legalisation of assisted dying in the UK. In a House of Commons debate in 
 
 
32 Brent M Kious, Margaret Battin, ‘Physician Aid-in-Dying and Suicide Prevention in 
Psychiatry: A Moral Crisis?’ (2019) 19(10) The American Journal of Bioethics 29, 30. 
33 Agnes van der Heide, Bregje D Onwuteaka-Philipsen, Mette L Rurup, Hilde M. Buiting 
and others, ‘End-of-life Practices in the Netherlands under the Euthanasia Act’ (2007) 
356(19) The New England Journal of Medicine 1957, 1958. 
34 Paul S Appelbaum, ‘Physician-assisted death in psychiatry’ (2018) 17(2) World Psychiatry 
146. 
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January 2020, Alicia Kearns MP stated that ‘the crux of the matter is to recognise 
the terror and agony there must be in having your body turn on you, with it 
racking you with pain or torturing you’,35 and Elliot Colburn MP submitted that 
‘it seems almost cruel to let someone live with that and prolong their suffering for 
no reason’.36 Indeed, the status quo reflects this understanding of assisted dying. 
The Director of Public Prosecutions has issued outlining the factors for and 
against prosecuting individuals who assist someone in procuring an assisted death, 
which set out that a compassionate motivation to relieve an individual of their 
suffering will weigh as a factor making prosecution less likely.37 This may be read 
as an implicit endorsement of the view that relief of unbearable suffering provides 
an ethical justification for assisted dying.  

 
Mental illness can cause suffering as unbearable as that which can be caused 

by physical illness. To the extent that this is true, providing assisted dying to 
mentally ill patients is, in principle, as ethically justified as providing it to the 
physically ill. It is important to note that suffering is a subjective experience and 
there is no objective way of measuring its severity. I am seeking to highlight that 
the mentally ill can experience immense suffering. At the clinical level, we know 
that psychiatric disorders are constituted by symptoms which inherently cause 
suffering. For instance, Michael Cholbi notes that the diagnostic criteria for major 
depression includes anhedonia (inability to feel pleasure), depressed mood, and 
disturbed sleep.38 Psychological pain is also highly pervasive in that it ‘interferes 
with multiple aspects of personhood’.39 Cholbi highlights that severe psychiatric 
disorders ‘define one’s outlook on the world and on one’s own existence’ and 
manifest as a ‘profound sense of alienation from one’s cares and from oneself’, to 
such an extent that the ordinary language of ‘pain’ and ‘suffering’ cannot do justice 
to the experience of severe psychiatric disorders.40  

 
 

 
 
35 HC Deb 23 January 2020, vol 670, col 198W. 
36 ibid col 193W. 
37 DPP Policy for Prosecutors in Respect of Cases of Encouraging or Assisting Suicide 
(CPS 2010) s 45. 
38 Michael J Cholbi, ‘The terminal, the futile, and the psychiatrically disordered’ (2013) 36 
International Journal of Law and Psychiatry 498, 499. 
39 Justine Dembo, ‘Addressing treatment futility and assisted suicide in psychiatry’ (2010) 
5(1) Journal of Ethics in Mental Health 1, 1-2. 
40 Cholbi (n 38) 499-500. 
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Unbearable psychiatric suffering is illustrated in A Local Authority v E,41 a 

case of a 32-year-old woman with an extremely severe form of anorexia nervosa, 
who expressed a wish to refuse life-sustaining treatment. E described her life as 
‘a pure torment’.42 Her sleep was invaded every night when woken up for nursing 
procedures. E could not move without support and suffered from osteoporosis 
due to impaired nutrition. In order to keep E alive against her wishes, doctors 
would have to forcibly feed her for at least a year, under physical or chemical 
restraint, via a tube through her nose or her stomach wall. E stated, and doctors 
concurred, that this process would feel like reliving the extensive sexual abuse she 
suffered as a child, approximately four times every hour. By any stretch of the 
imagination, this suffering is unbearable.  

 
Unfortunately, as Ryan Tanner highlights, the notion persists in public and 

political discourse that psychological suffering is more tolerable and transient than 
physical suffering.43 Jeanette Hewitt notes that states like depression and anxiety 
are seen as ‘products of an affluent but disaffected society’ and many associate 
such conditions with ‘weakness of will or a remediable biochemical brain 
abnormality’.44 Perhaps of even greater concern, these misconceptions appear to 
exist among some mental health professionals, as Tanner found that some refer 
to their role as assisting patients in ‘accepting and embracing the pain as a part of 
life’.45 Thus, Hewitt identifies that discussions of rational suicide tend to treat 
psychological suffering as fundamentally different, privileging physical suffering 
and disregarding psychological suffering as somehow more tolerable or 
transient.46 

 
It must moreover be pointed out that any absolute distinction between 

physical and psychological suffering is artificial. Even if one does not accept my 
previous argument that psychological suffering can be equally as unbearable as 
physical suffering, one could not then coherently privilege only physical suffering 
 
 
41 A Local Authority v E [2012] EWHC 1639 (COP). 
42 ibid [76]. 
43 Ryan Tanner, ‘An Ethical-Legal Analysis of Medical Assistance in Dying for Those with 
Mental Illness’ (2018) 56(1) Alberta Law Review 149, 159. 
44 Jeanette Hewitt, ‘Why Are People with Mental Illness Excluded From the Rational 
Suicide Debate?’ (2013) 36 International Journal of Law and Psychiatry, 360. 
45 Tanner (n 43). 
46 Hewitt (n 44). 
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in the context of assisted dying. These two forms of suffering are strongly 
correlated and often intersect, and it is not easy to distinguish the experience of 
one entirely from the other.47 To illustrate this point, it is constructive to highlight 
the cases of physically ill patients that have been key to the debate on assisted 
dying in recent years. Tony Nicklinson’s request for assisted dying was triggered 
by his locked-in syndrome, a physical condition, but the suffering from which he 
sought escape was the mental anguish of spending decades alive with the 
condition. In his own words: 
 

I need help in almost every aspect of my life. I cannot scratch 
if I itch, I cannot pick my nose if it is blocked and I can only 
eat if I am fed like a baby – only I won’t grow out of it, unlike 
the baby. I have no privacy or dignity left. I ram washed, 
dressed and put to bed by carers who are, after all, still 
strangers. I am fed up with my life and don’t want to spend the 
next 20 years or so like this.48  

 
Nicklinson’s concerns are shared by physically ill patients requesting assisted 

dying in Oregon. There, the most commonly cited reasons that the physically ill 
gave for wishing to end their life were not physical pain or discomfort, but the 
psychological pain that came as a result of the disorder, in terms of losing their 
autonomy, dignity, and ability to participate in activities that made life enjoyable.49 
On the other side of the coin, some of the suffering induced by psychiatric 
disorders will be physical. For instance, depressed individuals are three times more 
likely to report chronic bodily pain than non-depressed individuals.50 In the most 
severe cases, psychiatric disorders can create excruciating psycho-somatic pain for 
the individual, such as the crippling burning sensation that Adam Maier-Clayton 
felt all over his body when he tried to talk, think, or read.51 Therefore, if one 
accepts that relief from unbearable suffering provides the normative justification 
for assisted dying, it would be artificial to assert that only patients suffering 
 
 
47 Cholbi (n 38) 500. 
48 Robert Booth, ‘“Locked-in” syndrome man demands right to die’ The Guardian (19 July 
2010) <https://www.theguardian.com/society/2010/jul/19/locked-in-syndrome-die-
dpp> date accessed 03 May 2020. 
49 Public Health Division, Oregon Death with Dignity Act: Data Summary 2016 (Center for 
Health Statistics 2017). 
50 Cholbi (n 38). 
51 Hughes (n 17). 
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unbearably as the result of a physical illness are ethically justified in accessing 
assisted dying. Part of that suffering will be psychological. It would also be 
artificial to suggest that psychological pain is more tolerable or transient than 
physical pain, given that the two will often be interconnected in severe cases of 
psychiatric illness. 

 
If the normative rationale for assisted dying is to relieve unbearable 

suffering, and one accepts my argument that the mentally ill can suffer unbearably, 
then there is no relevant difference between mental and physical illness which 
justifies a blanket prohibition on psychiatric assisted dying. 

 
  IV. RATIONALE 2: AUTONOMY 
 

Many argue that a fundamental justification for assisted dying is respect for 
patient autonomy, in terms of their ability to choose when and how they die. In 
an address to the US Supreme Court, six philosophers asserted that ‘most of us 
see death – whatever we think will follow it – as the final act of life’s drama, and 
we want that last act to reflect our own convictions, those we have tried to live 
by, not the convictions of others forced on us in our most vulnerable moment’.52 
Dworkin has further argued that ‘making someone die in a way that others 
approve, but he believes a horrifying contradiction of his life, is a devastating, 
odious form of tyranny’.53 Medical law in England and Wales is now clearly 
committed to maximising patient autonomy. Patients are ‘widely regarded as 
persons holding rights, rather than as the passive recipients of the care of the 
medical profession’,54 and clinicians are guided to ‘maximise patients’ 
opportunities, and their ability, to make decisions for themselves’.55  

 
The right of competent individuals to refuse medical treatment already 

extends to end-of-life decisions, as ‘an adult whose mental capacity is unimpaired 
has the right to decide for herself whether she will or will not receive medical or 
 
 
52 Ronald Dworkin, Thomas Nagel, Robert Nozick, John Rawls, Thomas Scanlon, Judith 
Jarvis-Thompson, The Philosopher’s Brief (Washington et al. v Glucksberg 117 S Ct 2258 
(1997) and Vacco v Quill 117 S Ct 2293 (1997)). 
53 Ronald Dworkin, Life’s dominion: an argument about abortion, euthanasia, and individual freedom 
(New York, Alfred A Knopf, 1993) 21. 
54 Montgomery v Lanarkshire Health Board [2015] UKSC 11 [2015] AC 1430 [75]. 
55 General Medical Council (GMC), Consent: patients and doctors making decisions together (2008) 
6. 



2021 LSE LAW REVIEW 

 

135 

surgical treatment, even in circumstances where she is likely or even certain to die 
in the absence of treatment’.56 It arguably follows that the principle of patient 
autonomy ought to extend to the right to request death on terms that are 
acceptable to the patient. Respect for patient autonomy may therefore justify 
assisted dying.  

 
On this normative understanding of assisted dying, a blanket prohibition on 

access to assisted dying would not be justified if one accepts that a psychiatric 
diagnosis does not vitiate the patient’s capacity to make the request. Medical law 
is now committed to upholding and empowering patient autonomy in a 
psychiatric setting wherever possible. The Mental Capacity Act 2005 ‘expanded 
the group of patients able to make decisions for themselves’ in terms of finding 
more patients competent to make medical decisions.57 Under Article 3(1) of the 
UN CRPD, the UK is also committed to respect the inherent dignity, autonomy, 
and independence of persons with disabilities.58 In practice, GMC Guidance 
asserts that clinicians ‘must not assume that a patient lacks capacity to make a 
decision solely because of their […] medical condition (including mental 
illness)’.59 The UK is therefore committed to respecting the autonomy of patients 
with mental illness on an equal footing to patients with physical illness. On this 
basis, and if the normative rationale for assisted dying is autonomy, a blanket 
prohibition on psychiatric assisted dying is not justified ex ante. 
 
A. Competence 

 
A patient is competent where they have the capacity to make decisions for 

themselves. The argument I advance in this article is restricted to competent 
patients. This may indeed be problematic. Allowing access for competent patients, 
but denying access for incompetent patients, raises issues around fairness and 
could create a perverse incentive for a patient with a degenerative psychiatric 
disorder to travel to a permissive jurisdiction before they lose capacity and 
become ineligible. The competency restriction is therefore left open to question. 
For the purposes of analysing the issue of psychiatric assisted dying from a parity 

 
 
56 Re T (Adult: Refusal of Treatment) [1993] Fam 95 (Staughton LJ). 
57 Emily Jackson, Medical Law: Texts, Cases, and Materials (4th edn, OUP 2016) 286; Mental 
Capacity Act 2005 (MCA 2005). 
58 UN CRPD (n 13). 
59 GMC (n 55) 27. 
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perspective, I intend to argue that psychiatric patients can be considered 
competent to request assisted dying. A full discussion of psychiatric assisted dying 
as it relates to patients who lack capacity is thus beyond the scope of this article. 

 
If all mentally ill patients lacked the capacity to make autonomous choices 

to request assisted dying, then, according to the autonomy rationale, psychiatric 
assisted dying would not be ethically justified. Opponents to psychiatric assisted 
dying raise two objections with regards to capacity. Firstly, some argue that, in 
principle, patients with severe psychiatric illness cannot make the decision to 
request assisted dying without being unduly influenced by the disorder itself. Few 
authors go as far as to make this assertion in relation to the entire patient group, 
instead emphasising that severe psychiatric disorders are highly likely to have an 
undue influence on the patient’s decision-making because the desire to die will 
often be symptomatic of the disorder.60 If one accepted that the risk was high 
enough, this would mean that psychiatric assisted dying would not be legitimate 
under the autonomy rationale (and indeed it would raise concerns under the other 
rationales). Alternatively, authors such as Scott Kim and Trudo Lemmens accept 
that some psychiatric patients could be competent to request assisted dying but 
raise the separate contention clinicians could not assess competence with 
sufficient certainty.61 They assert that the complexities involved in a capacity 
assessment in relation to a request for assisted dying in a psychiatric context are 
such that the risk of error is high enough to justify a blanket prohibition. 

 
In this section I will argue that some psychiatric patients can make a 

competent decision to request assisted dying. I will do so by defending three 
claims. Firstly, and least controversially, that mentally ill patients can be 
competent. Secondly, that mentally ill patients can be competent to request 
assisted dying insofar as their desire to die is authentic. And thirdly, that clinicians 
can assess a mentally ill patient’s capacity in relation to a request for assisted dying 
with sufficient certainty. 

 
Hereafter, the terms ‘capacity’ and ‘competence’ will be used 

interchangeably. 
 
 
60 Frankin G Miller, Paul S Appelbaum, 'Physician-Assisted Death for Psychiatric Patients 
- Misguided Public Policy' (2018) 378(10) N Eng J Med 883. 
61 Scott Y-H Kim, Trudo Lemmens, ‘Should assisted dying for psychiatric disorders be 
legalised in Canada?’ (2016) 118(14) Canadian Medical Association Journal E337. 
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B. Mentally ill patients can be competent 

 
From a parity perspective, it is especially important to challenge the 

assumption that capacity is a problem for all psychiatric patients. A significant risk 
is posed to the autonomy and care of psychiatric patients by underlying 
assumptions about their capacity. Section 2(3) MCA asserts that a patient’s lack 
of capacity cannot be established merely by reference to a condition of his ‘which 
might lead others to make unjustified assumptions about his capacity’.62 The 
intention of this section is ‘to remind health care professionals that they should 
not rely on stereotypes and assumptions when judging capacity’.63 The UK is also 
obligated under Article 3(1) and Article 12(2) of the UN CRPD to respect the 
inherent autonomy of persons with disabilities and to recognise that they enjoy 
legal capacity on an equal basis with others (although the Convention itself 
challenges the very concept of ‘legal capacity’, denying that it should exist). It is a 
matter of law and medical ethics that mental illness and incapacity are not 
synonymous. A presumption of capacity applies to all patients, regardless of 
whether they have a mental illness.64 While mentally ill patients are more likely to 
have their capacity assessed, capacity is still assessed on an individual basis. 
Therefore, mental illness in itself does not vitiate competence. 

 
The issue for our purposes will be whether patients who are experiencing 

the extremes of psychiatric suffering, to the extent that they wish to end their 
lives, can be competent. Mental incapacity is certainly more prevalent in patients 
admitted involuntarily to psychiatric wards, and many of those patients will be the 
most unwell.65 In spite of this, the presumption of competence applies equally to 
all patients regardless of psychiatric illness. Capacity assessments are then made 
at the clinician’s discretion. Jacob Appel notes that one can be both deeply 
depressed and capable of making rational decisions.66 It is also worth pointing out 

 
 
62 MCA 2005 (n 57) s 2(3). 
63 Jackson (n 57) 254. 
64 MCA 2005 (n 57) s 1(2). 
65 Gareth S Owens, Genevra Richardson, Anthony S. David, George Szmukler, Peter 

Hayward, Matthew Hotopf, ‘Mental capacity to make decisions on treatment in people 

admitted to psychiatric hospitals: cross sectional study’ (2008) 337(7660) British Medical 

Journal 40. 
66 Jacob M Appel, ‘A Suicide Right for the Mentally ILL? A Swiss Case Opens a New 

Debate’ (2007) 37(3) The Hastings Center Report 21, 22. 
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that mental illnesses are often episodic,67 and therefore, that decision-making 
capacity can be intact between episodes during a temporary remission of 
symptoms.68 Others might retain capacity in spite of active illness.69 From a parity 
perspective, therefore, the starting point must be that psychiatric patients who 
request assisted dying are prima facie competent. 

C. Mentally ill patients can be competent to request assisted dying 
 

When a patient decides to request assisted dying, the clinician may assess 
whether the patient has the capacity to make that decision. The critical question 
is whether the patient is capable of making that decision, not whether the decision 
itself is wise.70 For a patient to be capable of making that decision, they must be 
able to understand and retain the information relevant to the decision and be able 
to use or weigh that information as part of the process of decision-making. 
Psychiatric patients, as a category, do not necessarily face difficulties with 
cognitive ability in terms of understanding and retaining information.71 The 
specific issue for our purposes will be whether the patient can competently use 
and weigh the information relevant to the decision to request assisted dying. The 
patient would not be competent to request assisted dying if, when weighing 
information relevant to the decision, their disorder compels them to place undue 
weight on the desire to die and feeling of hopelessness.  

 
The key concern is that the psychiatric disorder has an undue influence on 

the internal values motivating the request. This concern arises because ‘patients 
are likely to experience, as a manifestation of the illness itself, intense feelings and 
distorted cognitions that their lives are worthless and their situations hopeless’.72 
The MCA Code of Practice recognises that psychiatric disorders can vitiate 
competence to weigh information, stating with the example of anorexia nervosa 
that the patient ‘may understand information about the consequences of not 
eating [b]ut their compulsion not to eat might be too strong for them to ignore’.73 

 
 
67 Kious and Battin (n 32) 33. 
68 Appel (n 66). 
69 Kious and Battin (n 32). 
70 The Mental Health Trust v DD [2014] EWCOP 11. 
71 MCA 2005 (n 57) ss 3(1)(a)-(d). 
72 Miller and Appelbaum (n 60). 
73 Mental Capacity Act Code of Practice 2005, s 4.22. 
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This was certainly Peter Jackson J’s finding in A Local Authority v E,74 where he 
asserts that ‘E’s obsessive fear of weight gain makes her incapable of weighing the 
advantages and disadvantages of eating in any meaningful way’.75 The concern in 
relation to assisted dying for psychiatric patients would be that the desire to die, 
which may be symptomatic of the disorder,76 becomes ‘the card that trumps all 
others’ when the patient weighs information relevant to the decision.77 This 
concern is particularly acute in the context of psychiatric assisted dying because 
patients who suffer so severely that they wish to die are the most likely of the 
patient group to lack mental capacity.78  

 
I would endorse the argument made by authors such as Malcolm Parker and 

Ron Berghmans and others, that the decision to request assisted dying can be 
made competently where the patient’s desire to die is authentic. The desire to die 
will be authentic where it is not symptomatic of the disorder, or where the 
patients’ wish to die is the result of a rational assessment of their circumstances.79 
In contrast, the desire to die will be inauthentic where, were it not for the intensity 
of that symptom, the patient would otherwise find their quality of life worthwhile. 
In this scenario, the disorder has compelled the patient to place undue weight on 
the desire to die, such that they are not capable of weighing information relevant 
to the decision out of their own free will. I am therefore making a distinction 
between a competent and an incompetent request for assisted dying based on the 
authenticity of the desire to die. A request for assisted dying can be made 
competently by a mentally ill patient where the values motivating the request are 
authentic, meaning not unduly influenced by the disorder itself.  

 
This distinction was supported in relation to a termination of pregnancy in 

Re SB,80 where it was found that, even though aspects of SB’s decision-making 
were influenced by her paranoid and delusional thoughts, she was nevertheless 
competent because she also genuinely held a range of rational reasons for her 

 
 
74 A Local Authority v E (n 41). 
75 ibid [49]. 
76 Miller and Appelbaum (n 60). 
77 A Local Authority v E (n 41).  
78 Owens and others (n 65). 
79 Malcolm Parker, ‘Defending the indefensible? Psychiatry, assisted suicide and human 
freedom’ (2013) 36 International Journal of Law and Psychiatry 485. 
80 Re SB (A Patient) (Capacity to Consent to Termination) [2013] EWHC 1417 (COP). 
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decision.81 In the context of assisted dying for psychiatric disorders, many authors 
support this distinction. For instance, Berghmans and others assert that a patient 
may be competent to request assisted dying, if the decision is rooted in a ‘rational 
evaluation of one’s former, present, and future life situation and not the result of 
compelling influences connected to the patient’s mental illness’.82 Tanner further 
asserts that the desire to die is not always pathological, given that ‘there is no 
definitional or conceptual component of mental illness, even suicidal depression, 
that renders a sufferer unable to make a competent decision to seek assisted 
dying’.83  

 
In order to illustrate this point, I will draw a contrast between the requests 

of two hypothetical patients:  
 
Patient A: Patient A has recently been diagnosed with 
depression. Around the same time as the diagnosis, he 
developed an intense feeling that his situation is hopeless, and 
that his life is not worth living. These feelings have been 
exacerbated by interpersonal and environmental stresses, 
which could be remedied. So far, he has tried two different anti-
depressant drugs with no alleviation of his suffering. He is yet 
to try many more indicated treatments, some of which he 
would be willing to endure. If these treatments were successful, 
he would feel less hopeless about his situation, and his quality 
of life would otherwise be acceptable enough for him to want 
to continue living. Nevertheless, due to the intensity of his 
current feelings, he has requested assisted dying. 

 
Patient B: Patient B has suffered severe depression for over 
thirty years. She has tried many indicated treatments to alleviate 
the suffering, none of which have been successful. She has also 
made genuine attempts at experiential acceptance through the 
Cognitive Behavioural Therapy, but still finds that she cannot 

 
 
81 ibid. 
82 Ron Berghmans, Guy Widdershoven, Ineke Widdershoven-Heerding, 'Physician-
assisted suicide in psychiatry and loss of hope' (2013) 36 International Journal of Law and 
Psychiatry 436, 442. 
83 Tanner (n 43) 166. 
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bear her suffering any longer. She has been well-informed that 
some indicated treatments remain available to her, but she has 
concluded that she cannot endure the burdens they involve. 
She has therefore made the informed and subjective 
assessment that her condition is irremediable. She has also 
made an informed and subjective assessment of her quality of 
life, given that her unbearable suffering appears to be 
irremediable. She has concluded that she cannot suffer in these 
circumstances any longer and has requested assisted dying. 
 

In Patient B’s case, it appears the disorder itself has not placed undue weight 
on her desire to die. She holds genuine reasons for wanting to die, in that she 
cannot bear the pain any longer and she has no acceptable or reasonable prospects 
for recovery. It is less likely that her cognitive process, in weighing the advantages 
and disadvantages of staying alive, has been unduly influenced or distorted by her 
depression.  

 
In Patient’s A case, it is more likely his disorder, exacerbated by additional 

stresses, compelled him to place undue weight on his desire to die and feeling of 
hopelessness. It does not appear that he holds authentic reasons for feeling that 
his situation is hopeless, given that a range of indicated treatment options remain 
available and acceptable to him. If those treatments were successful, Patient A 
would likely find that the advantages of continuing to live outweigh the 
disadvantages.  

 
Clearly, I have contrasted two cases that are at either end of the spectrum. 

There will be a large grey area between these two cases where clinical expertise is 
required to tease out the authenticity of a psychiatric patient’s desire to die. The 
key factors which differentiate the two cases, namely the length of their illness, 
the number of treatments attempted, and the apparent incurability of their 
illnesses, do not inherently make a desire to die authentic or inauthentic. I am 
using these cases to illuminate that certain factors may make it more likely that 
the patient’s desire to die is inauthentic. Where a patient is suffering with a short-
term psychiatric disorder, and a range of treatment options remain acceptable to 
them, and if those treatments were successful, they would find their quality of life 
acceptable, then it is more likely that the disorder unduly influenced their 
expressed desire to die.  
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There is potential here for a conflict with the right to make unwise decisions. 

A key principle underpinning the MCA 2005 is the imperative that a person is not 
to be treated as unable to make a decision merely because they make an unwise 
decision.84 In the subsection ‘parity considerations for legalisation’, I will propose 
tests which can be added to section 3(1) of the MCA that attempt to capture the 
authenticity of a decision to request psychiatric assisted dying without breaching 
the patient’s right to make unwise decisions. The question is not whether the 
clinician agrees that, considering the patient’s circumstances, it is reasonable they 
would wish to die. The question is whether the patient’s reasons for wishing to 
die, whatever they may be and however much one may disagree with them, are 
genuinely held by the patient. For the benefit of clarity, I do not refer to the 
patient’s ‘authentic’ self as a self entirely independent of their psychiatric disorder. 
To some extent, a patient suffering with a severe psychiatric disorder will 
necessarily be defined by their illness.85 For instance, Patient B has lived in a 
miserable reality for thirty years as a result of her illness, and it would be artificial 
to assert that her ‘authentic self’ is in no way constituted by her illness. What I am 
asserting is that her wish to die is an expression of her authentic self because it 
arose out of her assessment of her circumstances in suffering from depression 
and is not the undue depression itself. It is rationally motivated by her experience 
of living with the disorder, rather than distorted cognition as a result of the 
disorder itself. She feels, authentically, that she should no longer have to suffer. 
By contrast, Patient A’s wish to die arose directly as a symptom of his illness and 
is likely determined by the illness itself. His request for assisted dying is less likely 
to reflect a genuine appraisal of his circumstances, in that he would no longer 
wish to die if treated in a way that was acceptable to him.  

D. Clinicians can assess a mentally ill patient’s capacity to request assisted dying 
 

Authors such as Scott Kim and Trudo Lemmens accept that, in theory, a 
severely mentally ill patient could make an authentic request for assisted dying, 
but raise the further objection that authenticity would be impossible or too 
difficult for the clinician to assess in practice.86 Clinicians will never be able to 

 
 
84 The Mental Health Trust v DD (n 70). 
85 Udo Schuklenk, Suzanne van de Vathorst, 'Treatment-resistant major depressive 
disorder and assisted dying' (2015) 41 Journal of Medical Ethics 577. 
86 Kim and Lemmens (n 61). 
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achieve absolute certainty when assessing the capacity of any patient, but Kim and 
Lemmens argue that the risk of a false positive in the context of psychiatric 
assisted dying may be great enough as to justify a blanket prohibition on the entire 
patient group. A psychiatric diagnosis does increase the risk of the patient lacking 
capacity,87 and in the context of assisted dying, the outcome of a false positive is 
an avoidable death.  

 
Firstly, I would argue that the actual process of assessing capacity in this 

context can and does work. The process itself is intersubjective, whereby the 
clinician and patient come to a shared decision on whether the reasons for the 
patient’s decision are genuine.88 The clinician will inform the patient about their 
condition and their future prospects for recovery, including potential (or lack of) 
treatment options and symptom relief, as well as informing the patient that 
margins of uncertainty always apply.89 The patient will use this information, in 
weighing the advantages and disadvantages of ending their life, to reach a 
conclusion on whether they find these circumstances liveable. When the patient 
is assessing these factors, the clinician will be alert to the possibility that the 
disorder may unduly influence the patient in wanting to die. Specifically, the 
clinician will be alert to the weight that the patient places on certain factors in 
their decision-making, such as having the wish and need for control, experiencing 
burnout from unrelenting disease, being afraid of what the future may hold, and 
a lack of social support.90 To the extent that such factors influence the patient’s 
decision-making, the clinician will want to consider these factors critically.91 They 
may reduce the authenticity of the patient’s expressed desire to die and could be 
addressed individually to reduce their influence on the decision.  

 
Secondly, I would argue that this assessment can be carried out to a 

sufficient degree of certainty. A ‘sufficient’ degree of certainty is not the same as 
absolute certainty. In any context, clinicians can never be absolutely certain that a 
patient has or lacks capacity, so absolute certainty cannot be required in the 
context of psychiatric assisted dying from a parity perspective.92 In Carter v 
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Canada,93 the Supreme Court of Canada rejected Canada’s argument that there is 
no reliable way to carry out capacity assessments in psychiatric assisted dying,94 
stating that ‘[t]he risks that Canada describes are already part and parcel of our 
medical system’.95 

 
Clinicians already tease out the authenticity of decisions in a similar way 

when mentally ill patients refuse life-saving treatment. For instance, in Re C (Adult: 
Refusal of Treatment),96 Thorpe J was satisfied that a man with paranoid 
schizophrenia had the capacity to refuse a life-saving leg amputation, despite his 
decision being influenced by paranoid delusions, because he was still able to weigh 
the relevant information to arrive at a clear choice.97 It is unclear why it would 
necessarily be harder to assess authenticity in the context of a request for assisted 
dying, as the potential for the disorder to influence the decision appears to be 
equal compared to a request to refuse treatment, and the outcome of either 
decision is death. If it is necessarily harder to assess authenticity in the context of 
psychiatric assisted dying then, from a parity perspective, a blanket prohibition 
would not be justified unless the risks cannot be accommodated with additional 
safeguards. As the Supreme Court asserted in Carter,98 ‘it is possible for physicians, 
with due care and attention to the seriousness of the decision involved, to 
adequately assess decisional capacity’ with ‘a carefully designed and monitored 
system of safeguards’.99 As I will outline below, there are a range of potential 
safeguards which could accommodate risks specific to this context. 
 
E. Safeguarding competence within a parity-centred legal framework 

 
From a parity perspective, the model for legalising psychiatric assisted dying 

must strike an adequate balance between, on the one hand, respect for the 
autonomy of the patient as an individual and, on the other hand, justified 
paternalism where genuine concerns exist in the psychiatric context. In relation 
to the competence requirement, parity demands that psychiatric patients do not 
face a higher threshold to a finding of capacity, but that additional safeguards 
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2021 LSE LAW REVIEW 

 

145 

capture the key risk surrounding competence in the psychiatric-specific context, 
which is that the desire to die may be unduly influenced by the disorder itself. 
 

The threshold for a finding of capacity must be set at the same level for 
psychiatric patients as it is for physically ill patients. To set a higher threshold for 
psychiatric patients could amount to overturning the presumption of capacity, 
which applies equally to all patients under the current law and is a key tenet of 
patient autonomy. Two surveys of psychiatrists by Ganzini and others have found 
that many, and especially those with ethical objection to assisted dying, advocate 
a higher threshold for competence.100 However, this argument assumes that 
psychiatric patients, as a category, are likely to be incapable of decision-making 
around assisted dying. It also contradicts the fact that capacity is assessed at the 
standard level for patients with psychiatric diagnoses who refuse life-sustaining 
treatment. Schuklenk and Vathorst argue that ‘it is simply a question of procedural 
justice to treat competence assessments affecting patients suffering from 
depression no different to competence assessments affecting other groups of 
patients’.101 To impose a higher threshold on all psychiatric patients would imply 
that they, as a category, have difficulties with decision-making capacity, which I 
have argued is false and discriminatory.  

 
For similar reasons, the capacity threshold should not be varied according 

to which psychiatric disorder the patient suffers with. Evidence does suggest that 
certain disorders make it more likely that the patient will lack capacity. For 
instance, Owens and others found high rates of mental incapacity for people with 
mania and schizophrenia, compared with lower rates for people with depression 
and personality disorder.102 Therefore, it could be argued that patients with, for 
example, acute psychosis due to schizophrenia, should be required to meet a 
higher threshold for capacity. It is, perhaps, to ensure that only the most 
autonomous choices are actioned. However, from a parity perspective, this too 
would be unjustified. It would categorise all patients suffering with a particular 
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disorder as incapable, rather than respecting each patient as an individual in their 

own right. 

 

There are genuine concerns about capacity that exist only in relation to 

psychiatric disorders, namely that the disorder can have an undue influence on 

the patient’s capacity to weigh information relevant to the decision. It would, 
therefore, be justified to impose an additional safeguard against this particular risk, 

in order to ensure that we are allowing access to assisted dying only for patients 

who can make an autonomous choice. 

 

This safeguard could take the form of an additional question added to 

section 3(1)(c) of the capacity test (the ability to ‘use and weigh’ the relevant 

information). The clinician could consider the question: ‘Has the disorder vitiated 

the patient’s ability to discriminate between information relevant to the decision?’. 

As Cobb J highlighted in The Mental Health Trust v DD,103 the key distinction 

between an unwise and an irrational decision, in terms of weighing and evaluating 

information, is ‘the essential characteristic of discrimination’.104 Alternatively, 
using the language of ‘undue influence’ to assess the authenticity of the patient’s 

desire to die, the clinician could consider the question: ‘Is the desire to die so 

influenced by the disorder that the request does not reflect the patient’s authentic 

preferences?’. A third alternative can be found with the language of ‘appreciation’ 

in the Mental Capacity Act (Northern Ireland) 2016. This piece of legislation fuses 

the functional test under the Mental Capacity Act, but adds an additional test that 

the patient is able ‘to appreciate the relevance of [the information relevant to the 

decision]’.105 The government consultation outlined as an example that ‘a person 

whose insight is distorted by their illness or a person suffering from delusional 

thinking as a result of their illness may not, therefore, meet this element of the 
test’.106 These three additional tests move the capacity test beyond cognitive 

function to capture the concerns around capacity which are specific to the context 

of mental illness. Rather than raising the threshold for capacity, these questions 

rephrase the same test that applies to all patients, in order to get to the crux of 

the particular risk facing patients with psychiatric disorders. On a substantive 
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understanding of equality, this additional test is justified in that it leads to 
psychiatric patients having the equivalent protection of their autonomy in real 
terms. 

 
Alternatively, one could attach a list of factors to be considered in 

conjunction with section 3(1)(c), perhaps in the MCA Code of Practice, in order 
to draw the clinician’s attention to the areas of risk in the psychiatric context. As 
noted, Berghmans and others highlight four factors that clinicians should critically 
consider: being afraid of what the future may hold; experiencing burnout from 
unrelenting disease; having the wish and need for control; and experiencing 
depression.107 Clinical expertise would be needed to draft a complete list of 
factors. Given that the MCA already leaves clinicians wide discretion in relation 
to capacity assessments, this list of factors would not be exhaustive. Rather than 
creating an additional hurdle to a finding of capacity, psychiatric patients would 
receive the same protection of their autonomy, because these risks only exist in 
the context of a psychiatric disorder. 

 
Finally, it must be noted that this places significant pressure on the capacity 

assessment as the threshold for access to assisted dying. Given that I noted above 
that some remain cautious about the clinician’s ability to make a sound assessment 
of the authenticity of a psychiatric patient’s request for assisted dying, there is a 
risk that, in practice, clinicians will take an overly cautious approach in order to 
avoid potential legal liability for a wrongful death. This poses a genuine practical 
risk to the autonomy of psychiatric patients, as many who are capable may be 
assessed as lacking capacity. To counter this problem, it is important that the law 
requires significant, albeit proportionate, oversight of capacity assessments, so 
that clinicians can feel confident that a false positive will be flagged up before a 
wrongful death occurs. The UK Assisted Dying Bills have proposed that requests 
for assisted dying must be agreed by two doctors and a High Court judge. In the 
Netherlands, capacity reports are reviewed by regional euthanasia review 
committees (Regionale Toetsingscommissies Euthansie), and the committees 
publish a significant number of case reports in the interest of transparency.108 The 
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challenge for any oversight requirement, from a parity perspective, is that it does 
not amount to an additional hurdle to a finding of capacity. 

 
However, it is also important not to overstate the practical challenges of 

these capacity assessments. A survey of physicians found that only 11.2% of 
physicians found capacity assessments to be ‘much more challenging’ than other 
tests.109 Furthermore, Schuklenk and others highlight that there will only be a 
small patient group in practice. They give the example of the Netherlands, a 
country of 17 million people, where there were only 42 cases of psychiatric 
assisted dying in 2013, 41 in 2014, and 56 in 2015.110 Given the small patient 
group, a small number of highly trained and highly experienced professionals can 
conduct capacity assessments with reasonable confidence in their abilities. This is 
certainly the case in the Netherlands, where Support and Consultation on 
Euthanasia in the Netherlands (SCEN) physicians are specially trained to assist 
colleagues in the process.111 

 
In sum, I have argued that certain patients’ suffering with severe psychiatric 

illness will retain decision-making capacity to request assisted dying, and further 
that capacity in this context can be assessed to a sufficient degree of certainty. 
Therefore, there is no relevant difference between mental and physical illness, in 
terms of capacity, that justifies a blanket prohibition on access for the entire 
psychiatric patient group under the autonomy rationale. There are issues specific 
to the psychiatric context which need to be addressed when making capacity 
assessments, namely the influence of the disorder on the authenticity of the 
patient’s desire to die, but these risks can be accommodated by employing 
additional safeguards to achieve substantive equality. 
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V. RATIONALE 3: TERMINAL ILLNESS, OR ‘INCURABILITY’ 

 
The third potential normative rationale for assisted dying may be justified in 

cases where the patient is terminally ill. It can be inferred that legislators behind 
the recent UK Assisted Dying Bills rely on this justification because each bill has 
proposed access only for patients with a terminal diagnosis of six months. 
Moreover, public opinion and the attitudes of medical practitioners are generally 
more favourable towards forms of euthanasia which hasten near and inevitable 
death rather than actively cause it.112 I argue this can only provide a substantive 
moral justification for assisted dying if it is interpreted as meaning that assisted 
dying is justified where an illness is incurable. The illness does not also have to be 
terminal. On this analysis, the terminal diagnosis acts as a mere safeguard to 
ensure that an illness is incurable. As I will demonstrate in the context of 
extremely severe psychiatric illness, non-terminal illness may be considered 
incurable. The third rationale, therefore, extends to cases of non-terminal 
‘incurable’ illness, such that a blanket prohibition on access to assisted dying for 
psychiatric disorders is not justified according to the incurability rationale.  

 
The ‘terminal’ justification is commonly based upon a distinction on 

causation, whereby assisting a terminally ill patient to die would merely speed up 
inevitable death rather than cause the death itself.113 It is difficult to find 
coherence in this argument. As a moral rationale, it is difficult to see why it is 
more justified to offer death to someone suffering with a near death in sight, given 
that prolonged suffering is surely worse.114 Kious and Battin also note that it is 
problematic to assert that assisted dying does not really ‘cause’ death in terminal 
cases, because that would falsely imply that murdering a terminally ill person 
against their wishes does not cause their death.115 Furthermore, the benchmark 
for a ‘terminal’ diagnosis will always be arbitrary. The UK Assisted Dying Bills 
have each required a prognosis of six months, yet it is unclear from a moral 
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perspective why it would be less legitimate to offer assisted dying to a patient with 
seven or eight months to live. The diagnosis requirement is made more artificial 
given that clinicians can only loosely approximate how many months the patient 
has left to live.116 In and of itself, the terminal diagnosis requirement cannot 
therefore substantiate a coherent moral justification for assisted dying. 

 
Another interpretation of this rationale is that assisted dying is only justified 

in cases where the patient’s condition is incurable, such that assisted dying would 
not be justified where there is potential that the patient could eventually attain a 
sufficient quality of life. The normative rationale would be that assisted dying can 
be legitimate where the patient’s condition is only going to be maintained or 
deteriorate further, so that, in assisting their death, we have not cut off the 
potential for a better quality of life. On this interpretation, the requirement of a 
terminal diagnosis acts as a safeguard rather than a normative rationale.117 If a 
patient has six months to live, we can be reasonably certain that they will not 
recover or find better quality of life. However, on this interpretation, it is not only 
terminally ill patients that could legitimately be assisted to die. This rationale 
would also capture those who have an incurable but non-life-threatening illness, 
where we can also be reasonably certain that their condition and suffering will 
only be maintained or deteriorate further, such as in the case of Tony Nicklinson’s 
locked-in syndrome.118 

 
In the next section, I will argue that a small number of severe cases of mental 

illness could also be considered ‘incurable’. To the extent that one accepts this 
analysis, there exists no relevant difference between mental and physical illness 
which justifies excluding all psychiatric patients under the ‘incurability’ rationale. 
 
A. Incurability, or ‘irremediableness’ 

 
If it were the case that all patients with mental illnesses could recover, then 

assisted dying for psychiatric disorders would not be legitimate according to the 
incurability rationale. It would also be illegitimate according to the unbearable 
suffering rationale, because psychiatric patients’ suffering could always be 
alleviated by appropriate treatment so that it would not be unbearable. However, 
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rare cases of severe psychiatric illness can be considered incurable (or 
‘irremediable’, a term often used in the literature), such that a small number of 
psychiatric patients can legitimately access assisted dying under the incurability 
rationale. To be clear, mental illnesses are not equally likely to be incurable and 
there will only be a very small number of cases of severe mental illness that could 
be described as ‘incurable’. However, for that small number, they ought to be able 
to have access to assisted dying on equal terms to physically ill patients. I will 
make this argument by advancing two claims. Firstly, a parity perspective demands 
a qualitative understanding of incurability, according to which some especially 
severe cases of psychiatric illness could be defined as incurable. However, there 
are significant policy concerns associated with importing the logic of ‘incurability’ 
into the psychiatric context. I will therefore make the secondary claim that, from 
a proportional equality perspective, these risks can be sufficiently accommodated 
with appropriate safeguards, such that they do not justify a blanket prohibition on 
access to assisted dying for psychiatric patients. 

 
Hereafter, the terms ‘incurable’ and ‘irremediable’ will be used 

interchangeably. 
 
B. The concept of incurability 

 
I am presenting an understanding of ‘incurability’ in the context of 

psychiatric illness as a qualitative concept, which focuses on what the patient can 
reasonably be expected to endure, rather than on the theoretical quantitative 
possibilities of recovery.  

(1) The quantitative concept  
 

Opponents to psychiatric assisted dying advance a quantitative concept of 
irremediableness. Authors such as Appelbaum argue that no psychiatric condition 
is truly incurable, given that it is possible to foresee new and more effective 
treatments becoming available within the patient’s lifetime, and that patients can 
and do make spontaneous recoveries.119 Ordinarily understood, psychiatric 
conditions are not terminal and, therefore, the patient has the rest of their life to 
pursue new treatment options. Seemingly ‘hopeless’ battles against psychiatric 
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conditions have been won, and future effective treatment can never be definitively 
excluded.120 Alexander Simpson notes that ‘[n]ew treatments are possible, new 
types of therapy can assist, and new ways of thinking about someone living in 
recovery are always available’.121 Authors that conceptualise ‘irremediableness’ in 
this way therefore argue that no psychiatric patient’s suffering is truly 
irremediable, so, according to the incurability and unbearable suffering rationales, 
they would not qualify for assisted dying. 
 
(2) The qualitative concept  

 
In contrast, I am advancing a qualitative concept of incurability in the 

context of psychiatric illness. This concept is more conducive to achieving parity 
of esteem and it sanctions psychiatric assisted dying. According to this concept, a 
disorder is ‘incurable’ where no available treatment is capable of providing a 
benefit which would allow the patient to resume a quality of life that they would 
consider worthwhile. This understanding reflects the idea that determinations of 
treatment ‘futility’ in psychiatric care depend, to some extent, on the patient’s 
subjective experience of suffering. According to this understanding, a patient 
facing an extremely severe form of mental illness can reasonably conclude that 
their disorder is incurable. 

 
A disorder is incurable if all available treatments are ‘futile’. A treatment is 

'futile' if the patient derives no benefit from it. That appears to be the view of 
Baroness Hale in Aintree University Hospitals NHS Foundation Trust v James,122 as 
interpreted in United Lincolnshire Hospitals NHS Trust v N,123 where futility is 
described ‘in the sense of being ineffective or being of no benefit to the patient’.124 
In the context of psychiatric illness, the purpose of treatment is to provide a 
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benefit to the patient's comfort, well-being or general state of health.125 If 
treatment for a psychiatric condition is futile, it means that it provides no benefit 
to the patient's comfort, well-being, or general state of health. This determination 
necessarily involves the patient's subjective experience of living with their 
condition and the way in which the proposed treatment could affect their quality 
of life. Baroness Hale appears to concur in Aintree126 that the question of whether 
the patient derives a benefit from a proposed treatment ought to be judged from 
the perspective of the individual patient, where she asserts that a treatment will 
offer a prospect for recovery where it would resume ‘a quality of life which the 
patient would regard as worthwhile’.127 Therefore, a disorder is ‘incurable’ where 
all available treatments are not capable of providing a benefit to the patient that 
would allow the patient to resume a quality of life that they would consider 
worthwhile. 

 
In reaching this conclusion, the patient must weigh the burdens of the 

proposed treatment against the benefits of continued existence. Lord Goff 
asserted in Airedale NHS Trust v Bland128 that treatment may be considered ‘overly 
burdensome’ with regard to factors such as ‘the intrusive nature of the treatment’, 
‘the hazards involved in it’, and ‘the very poor quality of life which may be 
prolonged’.129 In the psychiatric context, Cholbi notes that the assessment of the 
burdens of proposed treatment will depend to a large extent on the patient's 
‘narrative and historical judgment about their larger psychological engagement 
with their condition over time and its impact on the totality of their life’.130 This 
subjective element is what distinguishes my understanding of incurability from 
the quantitative concept held by opponents to psychiatric assisted dying. In 
extremely rare and severe cases, the patient can reach a point at which all available 
treatments could only further decimate their quality of life. Where a patient has 
suffered unbearably for a long period of time, they consider that they have no 
quality of life left, and all available treatments would only maintain or deteriorate 
their condition by being overly burdensome, then that disorder could be 
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considered ‘incurable’.131 No treatment option could provide a benefit to the 
patient. In these circumstances, according to my qualitative understanding of 
‘curability’ in the context of psychiatric illness, a cure does not exist. 

 
To illustrate this concept, it is useful to draw on the annual reports published 

by the Regional Euthanasia Review Committees in the Netherlands, which 
contain examples of real cases of irremediable psychiatric suffering. For instance, 
the 2015 Report describes the case of a woman in her 40s who, after being 
severely traumatised in her youth, had for years suffered from a suspected 
personality disorder with avoidant and borderline characteristics, which led to 
chronic depression and post-traumatic stress disorder.132 Her suffering 
preoccupied her thoughts all day long, and consisted of reliving traumatic events 
and dissociation, resulting in severe self-harm. She had tried all treatments 
proposed to her, including medication, outpatient psychotherapy, cognitive 
behavioural therapy, group therapy and trauma therapy, but none of them had a 
lasting positive effect on her mental state. Clinicians had determined thereafter 
that she could only be treated palliatively. After years of severe self-harm and 
suffering with no alleviation, the patient was tired, ‘could not see a single ray of 
hope’133 and ‘could not bear the thought that she would be depressed for the rest 
of her life’.134 In this case, it would appear that the patient’s suffering was 
incurable in the qualitative sense. All available treatment options were futile in 
that they could not provide a benefit to the patient and requiring her to endure 
any longer would only maintain or further decimate what was left of her quality 
of life. There was no ‘cure’. 
 
(3) Why parity demands a qualitative understanding of treatment futility 

 
This qualitative understanding of curability is important from a parity 

perspective because it focuses on maximising the patient’s subjective input 
towards an assessment of their therapeutic best interests. Where a patient faces 
an extremely severe and prolonged psychiatric illness, to the extent that further 
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treatment would only maintain or increase their suffering, Ron Berghmans and 
others note that it would be an inadequate response to the patient’s situation to 
refer them to a very small chance in the future that they could spontaneously 
recover.135 Udo Schuklenk and Suzanne van de Vathorst similarly assert that it 
would be unreasonable to deny that patient their choice and ignore their lived 
experience with their illness based on a ‘hunch’ that successful treatment might 
come around soon.136 When making the decision to request assisted dying, that 
patient should certainly be considering the possibility of new and better 
treatments becoming available, as well as the possibility that they may recover 
spontaneously. However, the patient will weigh those prospects against their own 
lived experience and quality of life to reach an informed decision about what they 
can endure. 

 
Nevertheless, there is a risk that, in weighing up the efficacy of a proposed 

treatment against what they can endure, the patient’s evaluation may be unduly 
influenced by their disorder. This risk is significant because psychiatric disorders 
such as depression are often associated with fatigue and a lack of optimism about 
the future.137 It may be that the patient underestimates the efficacy of a proposed 
treatment because of the undue influence of the disorder itself. I would argue, 
from a parity perspective, that this risk does not justify a blanket prohibition on 
psychiatric assisted dying. Rather, this risk can be accommodated within the 
framework through appropriate safeguards and guidance for the clinicians 
conducting the discussion on treatment prospects. I will address this point in the 
next subsection. 

 
Another reason why the qualitative concept of incurability is important from 

a parity perspective is that it recognises the harm that can be suffered by 
psychiatric patients who are required to wait for the theoretical possibilities of 
recovery to find fruition. This is important from a parity perspective because it 
accords greater respect to the inherent dignity of psychiatric patients. Schuklenk 
and Vathorst argue that there appears to be an assumption underlying the 
quantitative concept of incurability that the harm caused to the patient by 
requiring them to wait for future possibilities of a cure is zero, or sufficiently 
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minor, that it ought to be borne by the patient in question.138 They argue that this 
ignores the ‘unjustifiably high burden’ that is paid by patients who happen to wait 
unsuccessfully for a treatment that may not come about at all, or may come about 
too late to provide the patient with any benefit.139 Again, these potential harms 
were starkly illustrated in A Local Authority v E.140 The costs of E trialling one 
more treatment, in the form of force-feeding for at least a year, were to be 
profound. The treatment itself carried a very high risk to E’s physical health and 
mortality, and the psychological burden of the treatment amounted to the trauma 
of childhood sexual abuse. On a quantitative understanding, given that there 
existed a 20% statistical possibility that the treatment could work, this treatment 
was not considered ‘futile’.141 On a qualitative understanding of ‘curability’, it is 
likely that this treatment would be considered futile, given the profound 
likelihood that it would only maintain or further deteriorate the suffering borne 
by E. It can, therefore, be seen that the quantitative understanding of incurability 
places insufficient weight on the burdens that the treatment would cause for E. 
This case highlights that a qualitative understanding of incurability is important in 
the psychiatric context from a parity perspective, because it accords greater weight 
to respect for the inherent dignity of psychiatric patients in terms of what one can 
reasonably expect them to endure. 

 
To be clear, there will also always be an empirical dimension to a 

determination that a treatment is futile. Medical prognoses work in probabilities, 
and never in absolutes. On either a quantitative or qualitative understanding, the 
determination that a treatment is ‘futile’ will not mean that the chance of the 
treatment working is 0%, but that it is highly unlikely to work based on available 
evidence about the patient and its previous efficacy. Therefore, any understanding 
of ‘futility’ has an empirical dimension in the form of a statistical cut-off point at 
which we can conclude that the chance of an available treatment working in the 
future is so low as to be effectively incapable of working. The question then arises 
of how statistically unlikely the success of a treatment must be to be deemed futile 
according to one’s qualitative understanding of futility. A thorough discussion 
around applying concepts of futility is beyond the scope of this essay. However, 
from a parity perspective, the key consideration must be to strike an appropriate 
 
 
138 Schuklenk and Vathorst (n 85). 
139 ibid. 
140 A Local Authority v E (n 41). 
141 ibid.  
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balance between the burdens of treatment for the patient and the benefits of 
continued existence. The qualitative understanding of futility will place greater 
weight on the patient’s subjective assessment of the burdens of treatment. In A 
Local Authority v E,142 the treatment was not considered futile because it had an 
estimated 20% likelihood of working. I would argue that, in the circumstances of 
that case, the statistical threshold for a finding of futility ought to have been lower 
given the overwhelming burden that treatment would have imposed on E. This is 
necessary to respect the inherent dignity of psychiatric patients on an equal 
footing with physically ill patients when reaching decisions about treatment 
futility.  

 
In sum, I have proposed a qualitative understanding of irremediableness, 

under which a small number of severely mentally ill patients could qualify for 
access to assisted dying under the incurability rationale. I have argued that this 
understanding of incurability is necessary from a parity perspective, because it 
accords greater respect to the lived experience and inherent dignity of psychiatric 
patients. 

 
However, if one accepts my conceptualisation, it may still be argued that the 

logic of ‘incurability’ should not be imported into the psychiatric setting. There 
are several important policy concerns associated with this. Some would assert that 
these risks are grave enough to justify a blanket prohibition on psychiatric assisted 
dying. In the following subsection, I will explore these concerns from a parity 
perspective and argue that they can be adequately accommodated within the 
legislative framework. Therefore, to impose a blanket prohibition in response to 
any or all of these risks would amount to disproportionate paternalism which 
would be unjust from a parity perspective. 

 
C. Addressing policy concerns 

(1) Therapeutic significance of hope  
 

Many opponents to psychiatric assisted dying argue that no psychiatric 
condition should be considered irremediable because the element of ‘hope’ can 
contribute to the real prospect of recovery. For instance, Thomas Bilkshavn and 
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others assert that positive expectations for recovery correlate with a positive 
alliance between the doctor and patient, and the element of hope gives power to 
the therapeutic relation.143 If the clinician accepts the patient’s loss of hope as 
reasonable, it may demoralise the patient, reinforcing and exacerbating their 
desperation and desire to die.144 As a result of this demoralisation, the patient’s 
cognition could become distorted and the patient may underestimate the efficacy 
of proposed treatment.145  

 
To be absolutely clear, in almost all cases it will be therapeutically necessary 

for the clinician and the patient to continue to hope for recovery. Even where 
suffering is extreme and prolonged, the clinician should continue to offer new 
treatment options and attempt to relieve suffering wherever possible, and it would 
be in the patient’s best interests to hold hope themselves. However, if one accepts 
my analysis of incurability, then there will be cases, albeit a very small number, 
where the patient can reasonably make the subjective estimation that hope is 
illusory.146 In those cases, it would be counter-therapeutic for the clinician to 
dogmatically impose a message of ‘hope’. Berghmans and others argue that the 
existential despair which is expressed in that request for assisted dying would not 
be seriously addressed.147 From a parity perspective, patients must be respected 
as individuals. Although fostering hope will be in the best interests of the vast 
majority of the patient group, the clinician should also consider the individual 
circumstances of the patient in front of them. Where that patient is very severely 
ill, and they have made a reasonable assessment that the available treatment 
options are qualitatively futile based on the factors discussed in the previous 
subsection, then the clinician ought to engage meaningfully with that patient’s 
desire to die. 

(2) Risk of countertransference 
 

Countertransference refers to the therapist’s unconscious (or conscious) 
reactions to the patient and to the feelings and wishes that the patient may 

 
 
143 Bilkshavn and others (n 120) 154. 
144 Berghmans and others (n 82) 439. 
145 Bilkshavn and others (n 120). 
146 Berghmans and others (n 82) 442. 
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project.148 This is a standard risk that may arise in therapist-patient 
relationships.149 In the context of therapist-patient discussions around ‘curability’ 
and assisted dying, there is a concern that the therapist may unconsciously 
influence the patient’s decision.150 If the therapist has internally formed a belief 
that the patient’s condition has little substantive hope for recovery, the risk is that 
this will affect the patient’s subjective determination about the curability of their 
condition, so that the patient’s own estimation of their prospects for recovery 
may be inauthentic. This risk may be heightened by the fact that mental health 
professionals will be ‘shifting between such radically opposed attitudes as kindling 
hope and admitting hopelessness’.151 It could be argued that, because of this risk, 
notions of ‘incurability’ should not be invited into the psychiatric setting. 

 
However, I would argue that this risk can be sufficiently mitigated with 

safeguards, such that a blanket prohibition would be disproportionate. 
Countertransference is a risk that arises in all therapist-patient relations, and it can 
be mitigated with appropriate oversight by independent clinicians. For instance, 
specific attention is paid to the risk of countertransference in the guidelines by 
the Dutch association of psychiatrists. They emphasise that the observations, 
feelings, and motives of the psychiatrist should be shared and discussed with the 
consulting colleague.152 Therefore, given that countertransference can be 
mitigated by appropriate oversight, the risk does not justify a blanket prohibition. 
From a parity perspective, that would be a disproportionate response. 

(3) Socio-economic determinants of mental health 
 

Certain disadvantaged groups are at a greater risk of being so severely 
mentally ill to qualify for assisted dying under the incurability rationale. It is widely 
documented that significant inequality exists in mental health care in terms of 
access to care and prospects for recovery. For instance, ethnic minorities are over 
four times more likely to reach a crisis point in their mental health and be 

 
 
148 American Psychological Association Dictionary, ‘countertransference’ 
<https://dictionary.apa.org/countertransference> accessed 03 May 2020. 
149 Berghmans and others (n 82) 441. 
150 Bilkshavn and others (n 120) 155. 
151 ibid. 
152 Berghmans and others (n 82). 
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compulsorily admitted to psychiatric hospital.153 Once admitted, they are also 
likely to become stuck in a ‘revolving door’ of compulsory admissions, leading to 
more durable and severe long-term mental illness. Recovery rates following 
psychological therapies are, therefore, higher among white ethnicities compared 
to all other ethnicities, and deterioration rates are greater in non-white ethnicities 
compared to white ethnicities.154 This inevitably means that certain disadvantaged 
groups are at a greater risk of reaching the level of severe and durable mental 
illness that could be described as ‘incurable’. If we are aiming to achieve parity 
and equality, it is difficult to conclude that equality demands access to assisted 
dying, because in real terms that may translate to equality demanding more people 
from disadvantaged groups end their lives. Policy changes can remedy the 
significant inequalities that exist in mental health care. It could be argued, 
therefore, that equality first demands policy changes to remedy the socio-
economic determinants of severe mental illness before we move to legalising 
assisted dying for psychiatric disorders. Indeed, Anita Ho and Joshua Norman 
argue that no psychiatric disorder can be considered irremediable until the socio-
economic determinants of that illness have been addressed.155  

 
However, it does not follow that, because inequality exists in mental health 

care, we should create another inequality while we wait (indefinitely) for the prior 
inequality to be remedied. It also does not follow that the severely mentally ill 
patients themselves should shoulder the burden of the prior inequality that society 
has created. It does not seem justified to require those patients to sit in unbearable 
pain and wait indefinitely for policy changes to be made. An essential aspect of 
parity is treating psychiatric patients as ends in themselves. Gerard Garbutt and 
Peter Davies note that the individual patient ought to be the focus of attention 
rather than the wider needs of the healthcare system.156 Societal considerations 
should not determine whether psychiatric patients can access healthcare 
provision. That kind of utilitarian reasoning is directly opposed to our 
commitments to respect for the autonomy of psychiatric patients and, indeed, the 
 
 
153 National Collaborating Centre for Mental Health, Advancing Mental Health Equality: Steps 
and Guidance on Commissioning and Delivering Equality in Mental Health Care (London, National 

Collaborating Centre for Mental Health, 2019). 
154 ibid. 
155 Anita Ho, Joshua S. Norman, ‘Social Determinants of Mental Health and Physician Aid-

in-Dying: The Real Moral Crisis’ (2019) 19(10) The American Journal of Bioethics 52. 
156 Gerard Garbutt, Peter Davies, ‘Should the practice of medicine be a deontological or 

utilitarian enterprise?’ (2011) 37 Journal of Medical Ethics 267. 
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primacy of patient autonomy in medical law. The individual’s welfare, rather than 
society’s welfare, should be the only determinant in granting or prohibiting access 
to legal healthcare provision.  
 
(4) Institutionalisation of assisted dying within mental health care 

 
Even if one accepts that patients should not be left to wait for better 

provision of mental health services, some argue that legalisation of psychiatric 
assisted dying would pose a further threat to the provision of those services, to 
the extent that more patients are likely to reach the severity of mental illness that 
could be described as ‘incurable’. For instance, Bilkshavn and others argue that, 
when faced with an especially difficult case of psychiatric illness, the availability 
of assisted dying could be interpreted by some clinicians and struggling families 
as granting permission to give up on the patient.157  
 

Similarly, however, utilitarian societal considerations cannot determine 
whether psychiatric patients can access assisted dying. Parity demands that a 
blanket prohibition on assisted dying is only justified where the risks involved 
cannot be accommodated with appropriate safeguards. Professional guidance can 
emphasise the need to consider the patient as an end in themselves, and in the 
context of psychiatric assisted dying, it would certainly emphasise the need to only 
grant access where the disorder is genuinely ‘irremediable’. In discussions with the 
patient, the clinician can also tease out the possibility that families have put undue 
pressure on the patient to consider their disorder incurable. Oversight by 
independent secondary clinicians can further ensure that the primary clinician has 
not unduly influenced the patient to consider their disorder incurable. Therefore, 
the risks posed to mental health care by the institutionalisation of assisted dying 
does not justify a blanket prohibition on psychiatric assisted dying, as they can 
more proportionately be accommodated within the legislative framework. 

 
D. Safeguarding incurability within a parity-centred legal framework 

 
The model for legalising psychiatric assisted dying must strike an adequate 

balance between respect for the autonomy of the patient as an individual and 
justified paternalism where genuine concerns exist in the psychiatric context. In 
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relation to ‘incurability’, safeguards need to capture the key risks in the psychiatric-
specific context, such as countertransference. As outlined above, these safeguards 
represent a proportionate response to the psychiatric-specific risks from the 
perspective of equal treatment, as opposed to a blanket prohibition which would 
amount to unjustified paternalism. Although safeguards are necessary, they must 
be counter-balanced against the need to respect the inherent autonomy of 
competent psychiatric patients. Patients should not face such high hurdles to a 
finding of ‘incurability’ that, in practice, no case would ever be considered 
incurable. Safeguards must be proportionate and balanced against respect for the 
patient’s own determination about their quality of life and what they can 
reasonably endure. It would not be advisable to set arbitrary thresholds for the 
duration of the suffering or the stability of the desire to die. From a parity 
perspective, it is more important that clinicians assess these factors on a case-by-
case basis, bearing in mind the context-specific subjective determinations that 
patients will be making about the treatment options available, their quality of life, 
and what they can reasonably endure. The same can be said when determining 
the ‘temporal’ factor of incurability in terms of how long a treatment must be 
tried before it can be deemed futile. Clearly, the longer a treatment has been tried 
unsuccessfully, the more likely it is to be futile. However, that temporal 
consideration will also depend on context-specific factors, such as how long a 
proposed treatment usually takes to improve the patient’s condition, and how the 
patient has responded to that treatment so far. 

 
An important question will be how refusal of (one or more) treatments 

should weigh on the assessment of incurability. On the one hand, only patients 
with extremely severe and irremediable disorders can legitimately access assisted 
dying according to the incurability rationale. On the other hand, respect for 
patient autonomy on equal terms with the physically ill means accepting that some 
refusal of treatment can be reasonable. Therefore, from a parity perspective, 
refusal of treatment should not automatically disqualify a case from being 
‘incurable’, but a finding of ‘incurability’ can only be legitimate where the patient’s 
refusal of indicated treatment was reasonable. For instance, in the landmark 
Dutch case Office of Public Prosecutions v Chabot,158 the patient’s refusal of mourning 
therapy was considered reasonable, given the length of time required to trial its 
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efficacy balanced against the patient’s profound suffering and desire to die.159 
Again, the determination of reasonableness will depend to some extent on the 
patient’s own assessment of what they can endure, for instance which side-effects 
of a proposed treatments could further decimate their quality of life. 

 
In conclusion, I have advanced a qualitative understanding of incurability 

and argued that, in certain very severe cases, a psychiatric disorder can be 
considered incurable to qualify for access to assisted dying under the ‘incurability’ 
rationale. There are important policy issues to be considered when inviting the 
logic of ‘incurability’ into the psychiatric setting. However, I have argued that 
these risks can be accommodated within the legislative framework. From a parity 
perspective, therefore, a blanket prohibition on access to assisted dying is 
unwarranted. 

 
CONCLUSION 

 
A commitment to parity demands that any attempt to legalise assisted dying 

in England and Wales must permit access for certain psychiatric patients. 
According to a parity perspective, there is no relevant difference between mental 
and physical illness which justifies a blanket prohibition on psychiatric assisted 
dying. There are risks specific to psychiatric assisted dying, in relation to 
determinations of curability and competence. However, these risks can be 
adequately accommodated with additional safeguards, so that the mentally and 
physically ill receive the same substantive equal protection and respect. 
 

My hope is, paradoxically, that this process will save lives. Jennifer Hirsch 
notes from her own experience in clinical work that ‘being able to hear an 
individual’s desires and their unbearable anguish may foster greater trust and 
understanding between clinician and patient’.160 Where a patient wishes to die, the 
clinician will be required to engage in a mature and thorough discussion around 
the prospective benefits that further treatment could offer, while also taking full 
account of the patient’s lived experience, and at the end of that process the patient 
should be well-informed about their prospects for recovery. In nearly all cases, 
the patient and clinician will have reasonable hope for recovery. It is not irrational 
 
 
159 ibid.  
160 Jennifer Hirsch, 'The Wish to Die: Assisted Suicide and Mental Illness' (2016) 12(3) 
Journal of Social Work in End-of-Life & Palliative Care 231, 233. 
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to hypothesise that some patients who are suffering unbearably with mental illness 
who would ordinarily commit suicide, would instead opt to engage in a process 
to request assisted dying. By engaging in this process, rather than acting on the 
impulse to commit suicide, the patient may gain a broader perspective on their 
situation, may consider more thoroughly their treatment options, and in that 
process, they may find a reason to hope for recovery. 
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A Tale of Two Communities: Inequality and the Right to 
Water in Hudorovič and Others v Slovenia 

 
Mythili Mishra* 

 

 
INTRODUCTION 

Hudorovič and Others v Slovenia1 is a case concerning Roma communities living 
in informal settlements in Slovenia who did not have adequate access to safe 
drinking water and sanitation. This case was fought in the context of Slovenia 
making access to drinking water a constitutional right.2 This, however, did not 
become pertinent,3 and the European Court of Human Rights (ECtHR) found 
no violation of Article 84 by a 5:2 majority in the first application, and 
unanimously found no violations under the other Articles and for the second 
application. This case note critically analyses three themes in the judgment. First, 
it evaluates the Court’s assessment of the right to water, contrasting it with Indian 
constitutional jurisprudence, and the framework proposed by the dissenting 
judges. It further proposes a qualified right to water in European human rights 
law. Second, it argues that the majority decontextualised the position of the 
Applicants in determining socio-economic issues. They ignored the history of 
social exclusion and inequality faced by the Roma people and the role of the State 
in addressing this, contrary to the concepts of substantive equality and positive 
obligations. This makes this case a ‘tale of two communities’. Finally, it notes the 
overarching theme of socio-economic rights in the European Convention on 
Human Rights (ECHR), examining how the nature of the application in Hudorovič5 

 
 
* LLB (LSE) ’21. The author would like to thank Dr Sarah Trotter for her valuable 
comments and unwavering support. 
1 Hudorovič and Others v Slovenia App nos. 24816/14 and 25140/14 (ECHR, 10 March 2020). 
2 James Hendry, ‘The right to water and sanitation under the European Convention’ (2020) 
4 PKI Global Justice Journal 14.  
3 ibid. 
4 Right to respect for private and family life. 
5 Hudorovič (n 1). 
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is difficult to fit within traditional European human rights law, and explains the 
tensions that emerge as a result. 

 
Before delving into the analysis, a brief summary of the facts is helpful. The 

First Applicant and his son (the Second Applicant) in the first application lived in 
the informal Roma settlement of Goriča vas. Their hut had no access to water, 
sewage and sanitation because permits and documents could not be acquired to 
obtain access to public infrastructure, due to the irregular manner of establishing 
settlement. In the second application, a family of fourteen lived in an illegally built 
hut in an informal Roma settlement at Dobruška without access to water, 
sanitation or electricity. The Applicants in both applications received monthly 
social assistance from the government. The applications were joined by the Court 
in light of the facts and substantive questions they raised. They argued violations 
of Articles 3,6 8 and 147 of the Convention, alleging that their homes did not have 
access to basic public utilities and that they had been subjected to a negative and 
discriminatory attitude by local authorities. The opinion of the majority and the 
dissenting judges will be examined in the sections below. 
 

I. HUMAN RIGHT TO WATER? 

The first issue this piece discusses is whether there is a ‘right to water’ in 
European human rights law. It is submitted that the Court unduly limited the 
right, if recognising it at all. The majority opined that there must be a threshold 
of severity in assessing whether a lack of access to water and sanitation can 
constitute an interference with Article 8. Consequently, it held that ‘access to safe 
drinking water is not, as such, a right’,8 but that a ‘persistent and long-standing 
lack of access to safe drinking water can … have adverse consequences for health 
and human dignity effectively eroding the core of private life and the enjoyment 
of a home within the meaning of Article 8.’9 
 

 
 

 
 
 
6 Prohibition of torture. 
7 Prohibition of discrimination. 
8 Hudorovič (n 1) [116].  
9 ibid. 
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This standard is notably problematic. First, it sets a high threshold with 

multiple components, such as the persistence and long-standing nature of the lack 
of access, which is complicated and may be challenging to prove. Second, the test 
is uncertain and ambiguous. It is unclear what the core of private life is in this case 
and what factors would erode it. A threat to survival would undeniably be included, 
but the boundary becomes blurry after that, especially when concepts such as 
human dignity and private life are involved, the meanings of which reasonable 
people may disagree on. This leads to uncertainty about whether an Applicant is 
protected by the Convention at all and could also lead to demarcations which may 
cause some injustice based on who may fall outside the standard, and thus be 
without protection. Third, it is not clear what is gained by categorically rejecting 
a right to water. Following the Court’s jurisprudence on qualified rights, a right to 
water may have been recognised and limited in the public interest, such as the 
prevailing socio-economic circumstances, leading to no violation. On the other 
hand, to say that there is no prima facie right places the burden on the already 
disadvantaged Applicant to prove why she should have the right, instead of 
requiring the State to outline why the right was not fulfilled. Thus, a 
consequentialist approach (focusing on the consequences of the act, e.g., health 
concerns) further erodes human rights, which a deontological approach (based on 
the intrinsic value of the right to water) does not. 
 

Contrast the majority’s approach with Indian jurisprudence, which has taken 
a different approach to the same question. The Indian Supreme Court 
acknowledged that there is a right to water guaranteed by Article 21 (right to life) 
of the Indian Constitution.10 Since water is essential for human life to exist (in the 
Indian context), the much broader concept of private life (in European human 
rights jurisprudence), which essentially concerns itself with the quality of life,11 
should include it as well. Additionally, it is worth noting that the usual constraints 
based on resource allocation are even more severe in a developing country such 
as India, so the weight attached to these arguments, at least for some countries in 
Europe, needs to be revaluated when balancing them against the right to a basic 
necessity. Even if these become critical factors for some States, they can be 

 
 
10 Narmada Bachao Andolan vs Union of India [2000] 10 SCC 664.  
11 See Pretty v United Kingdom App no. 2346/02 (ECHR, 29 April 2002).  
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balanced at the proportionality stage, while still acknowledging that water is a right 
and not a privilege.  
 

The Partially Dissenting Opinion (Judge Pavli joined by Judge Kūris) 
proposed a middle ground between the majority’s standard and the one proposed 
above, under which it would be sufficient to prove adverse consequences 
stemming from lack of access for an extended period. However, this leads to the 
issues highlighted above, related to proving consequences and their graveness, 
since the Applicant would have to prove that there were harmful effects on their 
dignity, for instance, and that these were caused by a lack of access to water for 
an extended period. This second limb not only requires proving causation, but 
also the temporal aspect of the persistence of the deprivation. Due to these 
difficulties, the prima facie right model is a better framework, as it would require 
a presumption of the adverse consequences and the State would then have to 
justify these. The Dissenting Opinion did allude to this subsequently, noting that 
‘[s]uch a right cannot, of course, be absolute’,12 and consequently noted that this 
predicament ‘adversely affects core private life interests and basic human 
dignity,’13 by definition – closer to the prima facie right model explained above. 
Thus, the model of starting with a qualified right to water and then addressing 
situations in which it may be limited is better suited to tackling these issues, which 
the majority’s opinion fails to acknowledge, but one reading of the minority 
opinion hints at. 
 

II. SOCIAL EXCLUSION AND INEQUALITY 

The second theme in the judgment is a lack of sensitivity to context i.e., the 
social position of the Roma community, both generally and, consequently, in this 
particular case. The Court had earlier acknowledged in Winterstein and Others v 
France14 that the Roma constitute a vulnerable minority, and that States ought to 
pay special consideration towards their needs. In spite of this, the majority in 
Hudorovič15 used the wide margin of appreciation in socio-economic matters to 
decontextualise their plight. Thus, once it was satisfied that Slovenia had made 
some efforts to realise its positive obligations, it did not ask whether this framework 
 
 
12 Partially dissenting opinion of Judge Pavli joined by Judge Kūris in Hudorovič [5].  

13 ibid [7]. 

14 Winterstein and Others v France App no 27013/07 (ECHR, 17 October 2013).  

15 Hudorovič (n 1). 
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for providing access to utilities reached the marginalised. This is not to say that 
the Court should not defer to policy judgements of elected national 
representatives, but that it should assess the differential impact that a policy may 
have and whether the State is taking effective steps to mitigate that.  
 

This can be seen in three aspects of the judgment which, at best, ignore and, 
at worst, legitimise the discrimination faced by the Applicants, albeit 
unintentionally. First, the judgment individualised a public good by noting that 
the State can reasonably leave installation of connections to the expense of 
individuals. This fails to acknowledge the disadvantaged position that many 
individuals (or communities) may be in, exacerbated by social exclusion. It is 
submitted that even if this can be the system for the majority, having positive 
obligations means that the State should at least assist those who do not have 
adequate means. Second, it was emphasised that the Applicants were receiving 
social benefits, which could be used to improve their conditions. However, there 
was no assessment of whether these would cover this infrastructural investment, 
since social benefits aim to aid daily expenditure. Third, the Court noted other 
efforts, such as water tank deliveries, made by the State to ensure access 
‘irrespective of how and whether it was realised’ in its assessment of Article 3.16 
However, the minority pointed out the findings of independent expert missions 
which practically unanimously said that water tank deliveries were inadequate.17 It 
is unclear why making any effort was seen as an end in itself, when the goal was 
to ensure access for the community. Therefore, whether social security benefits 
and other policies were effective in ensuring the right to water or whether the 
Applicants could in reality take matters into their own hands was never critically 
examined. 
  

Finally, also noteworthy in the judgment is the lack of attention paid to the 
bigger picture, i.e., unequal social relations. The Human Rights Centre at Ghent 
University18 noted that ‘forms of unequal treatment in Slovenia included 
preferential treatment of non-Roma in the development of infrastructure and the 
systemic failure to develop infrastructure in Roma communities.’19 Moreover, 
issues related to water and sanitation can not only be a form of discrimination, but 

 
 
16 Hudorovič (n 1) [166]. 
17 Partially dissenting opinion of Judge Pavli joined by Judge Kūris in Hudorovič (n 12) [16].  
18 A third-party intervener in the case.  
19 Hudorovič (n 1) [131]. 
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also perpetuate discrimination. Unsanitary living conditions can lead to 
stigmatisation of a historically disadvantaged community and further alienate 
them from the majority. In light of this, it is questionable why the Court did not 
examine the Article 14 claim separately. What the Applicants claimed was not 
merely a lack of access to water, but differential access, based on them belonging to 
the Roma community. The majority instead noted that access to sanitation 
facilities was limited in Slovenia, even in the majority areas, to absolve the State 
of its obligation to extend facilities to a marginalised community. This was 
exacerbated by an emphasis on the illegality of their housing, which meant that 
the State could forsake its positive obligations. This has rightly been criticised as 
an ‘overly formalistic approach’,20 and the minority too criticised this eloquently: 
 

[T]here is nothing objectionable about a State seeking to 
discourage illegal constructions and preserve public order by 
legally restricting their access to public utilities. However, in the 
specific context of Roma communities … the legality argument 
has been repeatedly rejected by this Court ...21 

 
The minority also explicitly acknowledged the acts of ‘less-than-friendly’ 

local authorities.22 This alludes to direct discrimination, a claim made by the 
Applicants themselves, who argued that the State had failed to consider their 
needs as members of a disadvantaged group, indicated by discriminatory attitudes, 
prejudice and stereotypes of local authorities.23 Thus, it is important to focus on 
the historical context to closely scrutinise the Applicants’ claims, but in the majority 
opinion it seemed as though the role of the State in discrimination against Roma 
communities was not only ignored, but also inadvertently legitimised by focusing 
on formalism and uncritically accepting any policy effort. 
 

 
 
20 Valeska David, ‘The Court’s first ruling on Roma’s access to safe water and sanitation in 
Hudorovic et al. v. Slovenia: reasons for hope and worry’ (Strasbourg Observers, 9 April 
2020) <https://strasbourgobservers.com/2020/04/09/the-courts-first-ruling-on-romas-
access-to-safe-water-and-sanitation-in-hudorovic-et-al-v-slovenia-reasons-for-hope-and-
worry/> accessed 17 July 2020. 
21 Partially dissenting opinion of Judge Pavli joined by Judge Kūris in Hudorovič (n 12) [13].  
22 ibid [10]. 
23 Hudorovič (n 1) [160]. 
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III. SOCIO-ECONOMIC RIGHTS AND THE CONVENTION 

The ECHR, a product of the post-war period, ‘focuses almost entirely on 
the traditional canon of civil and political rights,’24 even purposefully omitting 
socio-economic rights.25 However, the Court’s case law has laid down the 
foundation for socio-economic rights as complementing the Convention.26 
Contrary to being unfaithful to the text, this is a means of ensuring that the 
Convention remains dynamic and evolves with changing times, such as the 
inclusion of rights based on sexual orientation and gender identity, which found 
no mention in the original text. 
 

Yet this chasm between text and jurisprudence leads to certain tensions. For 
instance, the Article 14 jurisprudence has been criticised for being formalistic.27 
This can be seen in the present case too. A wide margin of appreciation led to 
minimal examination of the claims the State was making about its infrastructure, 
which means deference to executive authorities. Subsequently, an ahistorical 
assessment meant that factors such as the illegality of the housing were taken into 
account, an instance of the underlying formalism in Hudorovič (see above).28 In 
spite of this critique, an examination of Article 14 was crucial in this case for 
reasons explained previously, i.e., the unequal distribution of public utilities.  
 

Others have argued that there is also an inherent bias in the Court’s Article 
8 jurisprudence, towards negative interference instead of positive obligations 
associated with socio-economic rights.29 While the Court has produced some 
path-breaking judgments on positive obligations in the past, this critique finds 
some support in Hudorovič.30 The traditional role of Article 8 was to prevent 
 
 
24 Ellie Palmer, ‘Protecting Socio-Economic Rights through the European Convention on 

Human Rights: Trends and Developments in the European Court of Human Rights’ 

(2009) 2(4) Erasmus Law Review 397.  
25 See Aoife O'Reilly, ‘The European Convention on Human Rights and the 

Socioeconomic Rights Claims: A Case for the Protection of Basic Socioeconomic Rights 

through Article 3’ (2016) 15 Hibernian LJ 1.  
26 Palmer (n 24).  
27 See generally Oddný Mjöll Arnardottir, Equality and Non-Discrimination under the European 
Convention on Human Rights (Kluwer 2002). 
28 Hudorovič (n 1). 
29 Palmer (n 24).  
30 Hudorovič (n 1). 
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adverse state action and not to mandate it to do something, the classic distinction 
drawn between negative and positive rights. Thus, there is some hesitation in 
examining the State’s current efforts and legally mandating it to do more in the 
judgment, which would require significant infrastructural investment. Another 
tension can also be seen in balancing the role of judges and the government,31 
which invites the criticism of deference made above, but also raises questions 
about the limits of the law and judicial expertise. For instance, to what extent can 
a court assess the budgetary allocations the State must make in order to fulfil its 
legal obligation of providing public utilities? Hence, there is some reluctance to 
find socio-economic rights as coming within the protection of private and family 
life.32  
 

Ultimately, Hudorovič33 was about social inequality. In side-stepping that, the 
judgment shows the uneasy position of socio-economic rights in European 
human rights law. The Dissenting Opinion captures the crux of the issue 
perfectly: 
 

If one looks beyond formalities, the case of the first applicants 
from Goriča vas is ultimately a tale of two communities, one 
Roma and one belonging to the majority, living a stone’s throw 
from each other – one of them has running water coming out 
of their taps, and the other has never had it at all for over thirty 
years. This in a country with an annual GDP per capita 
upwards of 20,000 euros.34 

 
One may argue that remaining faithful to the original text is more important 

than its judge-led evolution, and the tensions noted above only reinforce that. 
However, the context in which cases are argued in front of the Strasbourg Court 
has changed considerably since the Second World War, and as state action into 
the lives of individuals and communities increases, so do the state’s obligations 
and responsibilities,35 especially towards those who have historically been at the 
 
 
31 Hendry (n 2).  
32 Liam Thornton, ‘The European Convention on Human Rights: A Socio-Economic 
Rights Charter?’ in Suzanne Egan, Liam Thornton and Judy Walsh (eds), Ireland and the 
European Convention on Human Rights: 60 Years and Beyond (Bloomsbury 2014).  
33 Hudorovič (n 1). 
34 Partially dissenting opinion of Judge Pavli joined by Judge Kūris in Hudorovič (n 12) [17]. 
35 O’Reilly (n 25). 
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margins of European society. To turn a blind eye to what some may call ‘state-
sanctioned poverty’ is as much a human rights violation as any other.36 This 
judgment, unfortunately, does nothing to recognise that, and the consequence of 
that is upholding an unequal status quo: 
 

The finding of no violation by the majority … will contribute 
little, I fear, to alleviating the plight of inequality and 
disadvantage that many European Roma continue to face.37 

 
CONCLUSION 

This case note has examined the tensions in the case of Hudorovič and Others 
v Slovenia38 under the umbrella of the relationship between socio-economic rights 
and the ECHR. It has critiqued the judgment for its failure to protect, or 
sufficiently protect, the right to water. It has also contextualised this right in a 
historically unequal society, noting that the Court did not pay adequate attention 
to this factual background. Finally, it located this case and others like it within a 
larger debate about whether and how non-traditional rights are to be enforced in 
European human rights law, concluding that while the jurisprudence may have its 
shortcomings, the cost of not recognising these rights is far too high. Since human 
rights law is constantly evolving and recognising new rights and rights-bearers, 
one can hope that the status quo would change some day.

 
 
36 ibid.  
37 Partially dissenting opinion of Judge Pavli joined by Judge Kūris in Hudorovič (n 12) [24]. 
38 Hudorovič (n 1). 
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INTRODUCTION 

‘While internet advertising is incredibly powerful and very effective for 
commercial advertisers, that power brings significant risks to politics, where 
it can be used to influence votes to affect the lives of millions’.1 

 
The question of political advertising continues to divide digital platforms 

which host them.2 Whilst Twitter has banned all political advertising,3 Facebook’s 
position tends to change depending on the situation.4 Google, on the other hand, 
aims for the middle ground; the platform imposes restrictions on the use of 
targeted political advertisement without prohibiting it outright.5 

 
Contrastingly, political advertisement on television and radio in the United 

Kingdom is strongly regulated as a result of a legislative prohibition. As such, 
current debates on online content moderation raise an important question. Should 
political advertisement on digital platforms available to a UK-based audience be 
regulated in a way similar to television and radio under the Communications Act 
2003? 

 
To answer this query, this paper will first outline – in Section I – the United 

Kingdom’s current regulatory regimes applicable to political advertising on both 
television and radio broadcast and digital platforms. 

 
In Section II, an analogy between television and radio broadcasting content 

and content on digital platforms will be drawn. This will include an analysis of the 
viewership shift towards digital platforms, the impact of online curated content, 

 
 
1 Jack Dorsey (Twitter, 30 October 2019) <https://twitter.com/jack/status/ 
1189634360472829952> accessed 14 January 2020. 
2 Political advertising, in the context of television and radio broadcast as well as on digital 
platforms, specifically refers to paid-for content made available to users. 
3 Dorsey (n 1). 
4 Tech Crunch, ‘Facebook will turn all US political advertising off again after Georgia 
runoffs’ (Tech Crunch, 6 January 2021) <https://techcrunch.com/2021/01/05/facebook-
political-ad-ban-returns-after-ga-runoffs/> accessed 26 January 2021. 
5 Scott Spencer, ‘An update on our political ads policy’ (Google Blog, 20 November 2019) 
<https://www.blog.google/technology/ads/update-our-political-ads-policy> accessed 
14 January 2020. 
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as well as the common concerns over political advertising on television and radio 
and digital platforms. 

 
Given this analogy, the self-regulatory regime for political advertisement on 

digital platforms can be criticised as unjustified as well as inadequate. Section III 
will outline the flaws of self-regulation by digital platforms in the context of 
political advertisement, noting specifically the absence of transparency and 
accountability. Additionally, the platforms’ lack of effective regard to fundamental 
human rights is contrasted to the active scrutiny in UK Parliamentary processes. 
Current failings of the regulatory approach to digital advertising will thus be used 
to outline a potential solution: extending the prohibition of political advertising 
on television and radio in the UK to digital platforms. However, it must be noted 
from the outset that, whilst this paper advocates for a regulatory regime similar to 
the one applicable to television and radio broadcast, specificities for the 
implementation and enforcement of such a proposal in the UK are outside of its 
scope.6 

 
Throughout this essay, the term ‘traditional broadcasters’ is used to refer to 

television and radio in the UK. Additionally, the term ‘digital or online platform’ 
is used interchangeably to refer to a variety of Internet actors which rely on 
advertisement as their business model. These include search engines (e.g. Google 
or Yahoo!), social media platforms (e.g. Facebook, Twitter, or OkCupid) and 
digital marketplaces or service providers (e.g. Amazon, Airbnb. or Uber). There 
are countless platforms which could be discussed. However, subsequent examples 
focus on Google, YouTube, Facebook, and Amazon as key players in their 
respective markets.7 

 
I. DIFFERING REGULATORY APPROACHES TOWARDS 

POLITICAL ADVERTISING 

Before discussing the regulation of political advertising on television and 
radio in contrast to online platforms in the UK, it is important to understand the 

 
 
6 For example, whether an independent regulator should be set up to enforce an online 
ban or whether existing regulators, such as the Advertising Standard Authority or the 
Office of Communications (Ofcom), should be granted statutory powers to enforce it.  
7 Yochai Benkler and others, Network Propaganda (OUP, 2018) 360. 
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different approaches to regulation in general. Finck outlines three broad 
categories.8  
 

First, she sets out the traditional command-and-control approach, where a 
legislator issues a law which can be accompanied by a sanction for non-
compliance.9  
 

Finck describes the second approach, self-regulation, as a group of private 
actors adopting common standards and guidelines that they themselves enforce. 
These groups become the ‘relevant rule-makers’.10  
 

Finally, co-regulation is described by Finck as ‘regulated self-regulation’. 
This consists of a system where non-public actors are to achieve public policy 
objectives set out by the legislator. However, co-regulation does not only 
represent a scenario where private stakeholders (i.e. digital platforms) are free to 
implement policy objectives whichever way they wish. At times, this may involve 
a legislation establishing an independent body with statutory powers to develop 
codes of conduct for actors in the concerned sector, as well as, regulate and 
enforce compliance.11  
 

Although Finck distinguishes among these regulatory approaches, 
regulation can also be seen as a continuum, where no concrete barriers exist 
between categories outlined above.12 Defining modes of regulation remains an 
ongoing debate.13 For simplicity, the term ‘regulation’ will be used to cover both 
command-and-control, as well as co-regulatory approaches (unless specified). In 

 
 
8 Michèle Finck, ‘Digital Regulation: Designing a Supranational Legal Framework for the 
Platform Economy’ (2018) 43(1) European Law Review 47, 48 
<https://uk.westlaw.com/Document/I818FC9F0112011E8BD569716240FCA92/View
/FullText.html> accessed 25 November 2019. 
9 ibid 51. 
10 ibid 53-54. 
11 ibid 58-59. 
12 Julia Black, ‘Decentring Regulation: Understanding the Role of Regulation and Self 
Regulation in a ‘Post-Regulatory’ World’ (2001) 54(1) Current Legal Problems 103, 110 
<https://moodle.lse.ac.uk/pluginfile.php/355170/mod_resource/content/1/Julia_Blac
k_paper_final.pdf> accessed 26 April 2020.   
13 ibid 104. 
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contrast, ‘self-regulation’ will be used to describe ‘option zero’, where there is an 
absence of legislative or governmental intervention.14 

 
The UK’s regulatory approach to political advertisement in traditional media 

is straightforward: there is a statutory ban enforced by an independent regulator 
(sub-section A). However, there is no prohibition in relation to political 
advertising online (sub-section B). 
 
A. Statutory control of political advertisement on television and radio 
 

The decision to ban political advertising on television and radio in the UK 
dates back to the 1950s, when commercial television first emerged.15 The latest 
statutory development in relation to this prohibition was in 2003, with the 
enactment of the Communications Act 2003.  

 
This Act was passed despite the Minister in charge being unable to make a 

declaration of compatibility with the European Convention on Human Rights 
(ECHR), and in particular, the right to freedom of expression (Article 10 
ECHR)16.17 This is nonetheless authorised under Section 19 of the Human Rights 
Act 1998 (HRA).18 
 
 
14 Christopher Marsden, Internet Co-regulation (CUP, 2011) 228. 
15 Tom Lewis, ‘Animal Defenders International v UK: sensible dialogue or a bad case of 
Strasbourg jitters?’ (2014) 77(3) MLR 460, 460-461 <https://doi.org/10.1111/1468-
2230.12074> accessed 4 November 2019. 
16 Article 10 of the ECHR on Freedom of Expression states: 

1. Everyone has the right to freedom of expression. This right shall include freedom 
to hold opinions and to receive and impart information and ideas without 
interference by public authority and regardless of frontiers. This article shall not 
prevent States from requiring the licensing of broadcasting, television or cinema 
enterprises.  

2. The exercise of these freedoms, since it carries with it duties and responsibilities, 
may be subject to such formalities, conditions, restrictions or penalties as are 
prescribed by law and are necessary in a democratic society, in the interests of 
national security, territorial integrity or public safety, for the prevention of disorder 
or crime, for the protection of health or morals, for the protection of the reputation 
or rights of others, for preventing the disclosure of information received in 
confidence, or for maintaining the authority and impartiality of the judiciary.  

17 Helen Fenwick and Gavin Phillipson, Media Freedom under the Human Rights Act (OUP, 
2006) 1015. 
18 Section 19(1)(b) states that the Minister of the Crown must ‘make a statement to the 
effect that although he is unable to make a statement of compatibility the government 
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Section 319 of the Communications Act 2003 imposes a duty on Ofcom, 

the UK’s communications regulator, to review broadcasting content to ensure 

‘that advertising that contravenes the prohibition on political advertising set out 

in Section 321(2) is not included in television or radio services’.19 In turn, Section 

321(2) outlines a prohibition of political advertising in television and radio 

services. This includes advertisement by a body ‘whose objects are wholly or 

mainly of a political nature’20 or advertisement with a ‘political end’.21 Finally, 

Section 321(3)(a) to (g) provides a non-exhaustive list of definitions to clarify the 

meaning of ‘political nature’ and of ‘political end’.  

 

The ban on political advertisement in television and radio broadcast is, 

therefore, considered a co-regulatory approach,22 as the legislative ban is enforced 

by an independent regulator with statutory powers: Ofcom.23 

 

B. Political advertising on digital platforms 
 

Contrastingly, there is no statutory framework for online political 

advertisement, whether that is for video-sharing platforms,24 social media 

platforms, or search engines.25  

 

In the UK, the Advertising Standard Authority (ASA) is responsible for 

regulating non-broadcast commercial advertising,26 leaving online political 
advertising largely unregulated. As such, no public authority or independent 

 
 

nevertheless wishes the House to proceed with the Bill’ without it hindering the possibility 
of the Bill becoming an Act of Parliament. See Section IV.C.i. for further discussion on 
this. 
19 Communications Act 2003, s 319(2)(g). 
20 ibid s 319(2)(a). 
21 ibid s 321(2)(b). 
22 Digital, Culture, Media and Sport Committee, Disinformation and ‘fake news’: Final Report 
(HC 2017–19, 1791) paras 195-196. 
23 Communications Act 2003, s 319.  
24 The EU Audiovisual Media Services Directive, as transposed into UK law through the 
Audiovisual Media Services Regulations 2020, does not address political advertising. 
25 Ofcom, ‘Addressing harmful online content: A perspective from broadcasting and on-
demand standards regulation’ (Ofcom, 18 September 2018) 16 
<https://www.ofcom.org.uk/__data/assets/pdf_file/0022/120991/Addressing-
harmful-online-content.pdf> accessed 4 November 2019. 
26 Digital, Culture, Media and Sport Committee (n 22) paras 195-196. 
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regulator prescribed through statutory provisions oversees the latter. ASA has 

specifically excluded political advertising on the Internet from its regulatory 

scope.27 According to Guy Parker, CEO of ASA, this is because political parties 

have not agreed to comply with the advertising codes.28 

 

Thus, rules for non-broadcast political advertising are formulated and 

applied by digital platforms through self-regulation.  

 

II. AN ANALOGY BETWEEN ONLINE PLATFORMS AND 
TRADITIONAL BROADCASTERS 

The highest court of law in the UK at the time, the House of Lords, 

confirmed the lawfulness of the prohibition set out in the Communications Act 

2003 in the Animal Defenders case.29 The House of Lords assessed the legality of 

the legislative ban on political advertising as a result of proceedings initiated by 

Animal Defenders International, a non-profit organisation whose campaign 

seeking to ‘achieve changes in law and public policy’ on the treatment of primates 

was deemed to breach the ban by the Broadcast Advertising Clearance Centre.30 

Whilst assessing the proportionality of the legislative ban, the House of Lords 

considered this restriction of the right to freedom of expression (Article 10 

ECHR) to be necessary and proportionate to prevent distortions of political 

debates.31 Lord Neuberger of Abbotsbury, in particular, highlighted ‘the potential 

mischief of partial political advertising’ and the need to protect voters from this.32 

The Court also stressed the fact that television and radio were the ‘most 

influential’ media at the time to justify the specific scope of legislative restriction.33  

 

This outcome was approved by the European Court of Human Rights 

(ECtHR), where the majority focused on the margin of appreciation granted to 

the Westminster Parliament in deciding what was necessary and proportionate to 

 
 
27 ibid para 202. 
28 Commercial advertisers have to agree to be regulated by ASA. Regulation is thus on a 
voluntary basis. See ibid para 203. 
29 R (on the application of Animal Defenders International) v Secretary of State for Culture, Media and 
Sport [2008] UKHL 15. 
30 ibid [1]-[4]. 
31 ibid [50]-[51].  
32 ibid [28].  
33 ibid [30]-[32].  
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safeguard democracy in the UK.34 This meant rebutting the Applicant’s claim that 

it is illogical to regulate television and radio broadcast but not the Internet (for 

the same reasons as the House of Lords).35 

 

Reluctance to regulate online behaviour in a similar way to television and 

radio stems, in part, from the idea that individual digital content cannot be 

classified as broadcasting. Instead, some view it as an expression of individual free 

speech that should not be restricted except under narrowly defined conditions. 

Smith’s rationale for this argument, for example, is that digital platforms do not 

have the same power of persuasion as traditional broadcasters.36  

 

However, in the sections below, it is argued that functions performed by 

digital platforms are increasingly similar to those of traditional broadcasters. As a 

result, these platforms have become as influential as television and radio 

broadcasters in shaping information flows.37 Bearing in mind that the ban on 

political advertisement in traditional broadcasting was deemed proportionate 

because of this medium’s influence38 at the time,39 it now seems arbitrary to 

regulate political advertisement on television and radio without considering 

political advertisement on digital platforms. 

 

An analogy between television and radio, and digital platforms can be 

drawn. This is apparent in the shift in viewership from television and radio 

towards digital platforms as these media increasingly converge. This has enabled 

the latter to influence its users (sub-section A). The analogy is also visible from 

the development from chronological to curated online content (sub-section B). 

 
 
34 Animal Defenders International v United Kingdom [2013] ECHR 362 [108]-[109]. 
35 ibid [117]-[119]. 
36 Graham Smith, ‘Speech is not a tripping hazard - response to the Online Harms White Paper’ 
(Cyberleagle, 28 June 2019) 15-16 <https://www.cyberleagle.com/2019/06/speech-is-
not-tripping-hazard-response.html> accessed 25 November 2019. 
37 Emily Laidlaw, Regulating Speech in Cyberspace: Gatekeepers, Human Rights and Corporate 

Responsibility (CUP, 2015) 205. 
38 In this context, ‘influence’ entails having a determinative impact on, and potentially 
changing, an audience’s views and opinions. 
39 Although the Animal Defenders case before the ECtHR dates back to 2013, the dispute 
over the Communications Act 2003 began in 2005 and the UK House of Lords rendered 
its judgment in 2008. The judgments were thus delivered before the impact of major 
developments undergone by digital platforms (between late 2000s-early 2010s) could be 
quantified. 
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Finally, the analogy can also be derived from common concerns linked to political 
advertising on television and radio, and on platforms (sub-section C). 
 
A. Influencing potential of digital platforms due to media convergence 

 
Six years after the ECtHR Animal Defenders decision,40 it is possible to adduce 

‘evidence of a sufficiently serious shift in the respective influences’ of online 
platforms.41 Users are increasingly relying on digital routes to access content, 
threatening the historical prevalence of traditional broadcasters.42 Pariser finds 
evidence of the potential for online platforms to influence and shape public life 
in the recent convergence of traditional broadcasting content and digital 
content.43 

 
Figures relating to news consumption in the UK reflect the convergence 

between traditional broadcasting (television and radio) and online platforms. The 
UK’s communications regulator, Ofcom, has outlined that whilst television 
remained the primary outlet for news consumption in the UK in 2019, this has 
decreased since 2018 (from 79% to 75% of adults). In contrast, social media 
platforms (e.g. Facebook) are increasingly popular for news (from 44% in 2018 
to 49% in 2019).44 It is important to note that the gap between these figures 
(consumption on television as opposed to consumption on social media 
platforms) is narrowing over time.  

 
Laidlaw warns that this shift in viewership does not reflect the Internet’s 

ability to replace traditional media. Instead, the two are working towards a similar 
goal: increasing access to information and public participation.45 Content on 
digital platforms is increasingly similar to that found traditionally on television 
and radio. For example, users are able to access news, films, or television shows 

 
 
40 Animal Defenders International (n 34). 
41 Laidlaw (n 37) 16.  
42 Frank Pasquale, The Black Box Society: The Secret Algorithms That Control Money and 
Information (Harvard University Press, 2015) 95. 
43 Eli Pariser, The Filter Bubble: What the Internet Is Hiding from You (Penguin Books, 2011) 
50. 
44 Ofcom, ‘News Consumption in the UK: 2019’ (Ofcom, 24 July 2019) 7-8 
<https://www.ofcom.org.uk/__data/assets/pdf_file/0027/157914/uk-news-
consumption-2019-report.pdf> accessed 24 November 2019. 
45 Laidlaw (n 37) 32. 
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on platforms. Regulation of broadcasting under the Communications Act 2003 
has even extended to online platforms providing access to live television, such as 
Amazon Prime.46 However, considering this ongoing shift in viewership, 
regulating online platforms should not simply stop at live television.  

 
The convergence in media demonstrates the increasing influence of digital 

platforms.47 As viewers turn to those, rather than traditional broadcasters, it can 
be argued that digital platforms have the ability to similarly impact their opinions. 
As such, there are limited reasons to solely regulate political advertisements on 
television and radio. 
 

B. Digital platforms: from mere communications conduit to curated content 

Technological developments undergone by digital platforms indicate their 
similarity to traditional broadcasters. As they host and organise content to create 
an ‘engaging flow’, their curation resembles that of a traditional broadcaster.48 
Algorithmically generated content has become the main business model 
undertaken by digital platforms (sub-section (1)). This shift from chronological 
organisation should be considered evidence of their transformation from ‘pull’ 
technology, where user initiates what content will be ‘pulled’ from a server by the 
platform,49 into ‘push’ technology, where content is generated without any action 
by the user (sub-section (2)).50 

(1) Curated content as a business model 

Online platforms were initially considered to be mere conduit of 
information or communications. These platforms provided access to content in a 
chronological manner without filtering it.51 

 
 
 
46 Ofcom (n 25) 15-16. 
47 Jacob Rowbottom, Democracy Distorted: Wealth Influence and Democratic Politics (CUP, 2010) 
242.  
48 Tarlerton Gillespie, Custodians of the Internet (Yale University Press, 2018) 41. 
49 Ramaprasad Unni and Robert Harmon, ‘Perceived Effectiveness of Push VS. Pull 
Mobile Location-Based Advertising’ (2007) 7(2) Journal of Interactive Advertising 28, 30 
<https://doi.org/10.1080/15252019.2007.10722129> accessed 25 November 2019. 
50 Pariser (n 43) 67. 
51 Gillespie (n 48) 43. 
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By 2001, Amazon became one of the first businesses to profit from curating 

online content.52 The strategy of using algorithms to organise content was 

subsequently adopted by various digital platforms such as Facebook, Google, and 

Youtube. Facebook’s first algorithm, ‘EdgeRank’, was introduced in late 2006, 
before implementing a more sophisticated personalisation algorithms to curate 

content.53 Similarly, by 2008, Google relied on algorithms to filter and arrange 

content.54  

 

Personalised content for users has become a main source of profit for digital 

platforms; consumer engagement is crucial to their business model and growth 

strategy.55 Additionally, as digital platforms are dependent on advertisement for 

revenue, they use algorithmic feeds as a selling point for advertisers. Platforms 

with the most data acquired through machine learning technologies can target 

users more effectively and gain the trust (and money) of online advertisers.56  

 
According to Gillespie, these strategies provide evidence that a ‘media 

commodity’ is now generated by online platforms.57 

 
(2) From pull to push media 

Digital platforms can no longer be considered mere ‘conduits’ of 

information as they filter and organise content. The change in delivery from a 

chronological list to algorithmically curated content changes the way users should 

characterise digital platforms. They are no longer passive; some sources of 

information may even be hidden from the user’s feed whilst others are made to 

appear more prominently.  
 

 
 
52 Pariser (n 43) 28-29. 
53 ibid 37-38. 
54 ibid 33-38. 
55 Digital, Culture, Media and Sport Committee, Disinformation and ‘fake news’: Interim Report 
(HC 2017–19, 363) para 64. 
56 Pariser (n 43) 40. 
57 Gillespie (n 48) 41.   
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As such, what used to be considered pull technology has now become a mix 
of push and pull technology.58 There is a range of tools used by platforms that 
should be considered push technologies. For example, this is the case of 
Youtube’s ‘LeanBack’ function, where suggested videos play in a consecutive 
chain without users actively intervening. Consequently, this function strongly 
resembles television broadcast.59 In a similar way, targeted advertising based on 
users’ geographical location is another example of push media on platforms such 
as Facebook.  

 
The dichotomy between push and pull media, where push media is 

considered to have influencing power which pull media lacks, was key in the 
decision to prohibit political advertising only on traditional broadcasting.60 
However, as reliance on algorithms was only just developing by the time the 
Animal Defenders case reached the House of Lords,61 their ability to influence users 
may not have been foreseen by the judges.  

 
Thus, it is argued that there are now limited reasons to treat online platforms 

differently to traditional broadcasters if the former curates and personalises 
content for its users just as much. An analogy can be drawn between television 
and radio, and platforms. 

  
C. Common concerns with regards to political advertisement 
 

In parliamentary debates leading up to the enactment of the 
Communications Act 2003, particular attention was given to the proposed ban on 
political advertising. According to Tessa Jowell MP, Secretary of State for Culture, 
Media and Sport at the time, the prohibition was crucial to circumvent threats to 
democracy that television and radio posed as a result of its influence on society.62  

 
However, in light of the abovementioned convergence, Benkler asserts that 

these concerns are as present on digital platforms as they are on traditional 

 
 
58 Unni (n 49) 30. 
59 Pariser (n 43) 67-8. 
60 R (on the application of Animal Defenders International) (n 29) [30]-[32]. 
61 ibid. 
62 HC Deb 3 December 2002, vol 395, col 788. 
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broadcast.63 These notably include the possibility of wealth inequalities (sub-
section (1)) and of broadcaster partiality (sub-section (2)) distorting the 
democratic debate.  

 
(1) Wealth inequalities in democratic debates 
 

During the parliamentary debates over the Communications Act, the ban 
on political advertising on television and radio was described as a measure to 
protect democratic debates from being distorted by wealth inequalities. It aimed 
to ensure that organisations and individuals were granted equal opportunities 
regardless of funding.64 The House of Lords similarly concluded that the ban was 
necessary in a democratic society to prevent political parties from turning 
elections into auctions. The majority was concerned that without the prohibition, 
the ‘power of the purse’ would be leveraged to give prominence to a specific 
political party over another with limited resources.65 Baroness Hale warned 
against an electoral system that resembled the one in the United States of America, 
where billions are spent by pressure groups to advertise political messages 
through highly influential media.66  
 

Thus, the increase in online advertising spending is cause for concern as, 
according to Rowbottom, ‘wealth directly determines which view will get a 
hearing’.67 Ofcom published a report indicating the drastic increase in online 
advertising spending from £5,338 million in 2011 to £11,553 million in 2017. In 
contrast, television and radio advertising remained relatively constant between 
2011 and 2017 (Table 1 below).68 These numbers include spending for 
commercial and political advertising.  

 
 
 

 
 
 
63 Benkler (n 7) 351. 
64 Lewis (n 15) 461. 
65 R (on the application of Animal Defenders International) (n 29) [28]. 
66 ibid [47]-[48]. 
67 Rowbottom (n 45) 25-26. 
68 Ofcom, ‘Communications Marketing Report’ (Ofcom, 2 August 2018) 76 
<https://www.ofcom.org.uk/__data/assets/pdf_file/0022/117256/CMR-2018-
narrative-report.pdf> accessed 24 November 2019. 
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Table 1: UK advertising spend 2011-2017 (£ million). Source: Ofcom (Open 
Data).69 
 

 TV 
News-
papers 
(print) 

Mag-
azines 
(print) 

Radio Out of 
home Cinema Direct 

mail Online 

2011 4,873 3,272 1,089 590 981 188 2,109 5,338 

2012 4,708 2,855 932 595 1,044 232 2,022 5,862 

2013 4,741 2,534 825 564 1,039 194 2,007 6,569 

2014 4,928 2,312 751 595 1,054 203 1,950 7,584 

2015 5,264 2,047 682 612 1,094 246 1,977 8,913 

2016 5,216 1,737 611 635 1,158 258 1,785 10,382 

2017 4,897 1,433 505 644 1,144 260 1,753 11,553 

 
There is also evidence that spending on political advertising (specifically) has 

significantly increased. Analysing advertisement by political parties on Facebook 
demonstrates that whilst £1.3 million was spent for the 2015 UK general election, 
this increased to £3.2 million for the 2017 election.70 As these numbers only 
reflect the use of one online platform, political advertisement spend on all 
platforms combined is expected to be much higher. Additionally, these figures are 
specific to spending by political parties when in reality, some political 
advertisements are funded by non-political groups and individuals.71 

 
There is, thus, a risk of the democratic debate being distorted by disparities 

in spending power. As figures overall escalate, political groups with less resources 
will be unable to reach the electorate as well as better funded ones. Rowbottom 
warns that this is particularly true of targeted political advertising, which enables 
 
 
69 Download the data here: Ofcom, ‘The Communications Market 2018: Data downloads’ 
(Ofcom, 2 August 2018) <https://www.ofcom.org.uk/research-and-data/multi-sector-
research/cmr/cmr-2018/data-downloads> accessed 26 January 2021. 
70 Digital, Culture, Media and Sport Committee (n 22) [200]. 
71 ibid [204]. 
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‘wealthy advertisers to buy up spaces for all the various niche audiences and reach 
a mass audience in total’.72  

 
(2) Due impartiality and designer bias 
 

The ban of political advertising on television and radio also aimed at 
guaranteeing broadcaster impartiality to ensure that democratic processes were 
not hindered.73 This was emphasised in Animal Defenders (House of Lords).74 Lord 
Bingham established that broadcasters had a duty to present the ongoing 
democratic debate with political impartiality as they exert influence over viewers.75 
The ban was thus a way of ensuring that political advertising did not hinder due 
impartiality required of traditional broadcasters under the Communications Act 
2003.76 

 
Democratic debates have been increasingly present on digital platforms as 

the Internet enhances access and participation.77 However, platforms hosting 
political content have the potential to influence and, at times, manipulate these 
debates through their design.78 This is the case, for example, when political 
advertisements of a certain leaning are hidden whilst political advertisements of 
another leaning are made more apparent. Lessig’s infamous slogan, ‘code is law’, 
reflects this: a coder’s design decides what values are represented on the 
platform.79 As such, content generated algorithmically can reflect the designer’s 
views.80  

 
Additionally, visibility of advertisement on platforms can be artificially 

manipulated by designers. This is particularly true of search engines which rank 
results, such as Google.81 An advertiser that pays more will see their content be 

 
 
72 Rowbottom (n 47) 238-240. 
73 Fenwick and Phillipson (n 17) 997. 
74 R (on the application of Animal Defenders International) (n 29). 
75 ibid [28]. 
76 Communications Act 2003, s 320. 
77 Laidlaw (n 37) 26-27.  
78 ibid 35.  
79 Lawrence Lessig, Code 2.0 (Basic Books, 2006) 6. 
80 Pasquale (n 42) 38. 
81 Rowbottom (n 47) 224. 
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more visible to a wider variety of users, even if it is made clear by platform 
designers that they are sponsored to avoid misleading users.  

 
Rowbottom asserts that, whilst designer bias (where content on platforms 

reflects the designer’s views) has not yet become a pressing issue in the UK, the 
discretion afforded to designers to interfere with content accessed by users is 
concerning.82 This content moderation demonstrates that platforms should not 
be considered neutral as, in the words of Gillespie, this is a myth.83  

 
Digital platforms do not have the same impartiality duty as broadcasters. 

However, they shape the way society thinks and functions through design, such 
as through the placement of targeted advertisement.84 The Cambridge Analytica 
scandal provides an illustration. Cambridge Analytica’s business involved 
collecting and analysing user data to predict their ideological beliefs.85 They 
subsequently relied on Facebook’s algorithmic design to target specific Facebook 
users with highly relevant political advertisement to influence voting habits.86 
Although the impact of micro-targeted political advertising in swaying elections 
and referendums can be difficult to quantify,87 Pariser asserts that consumption 
of information which reflects existing beliefs can entrench confirmation biases.88 
Therefore, due impartiality of digital platforms may be crucial in preventing 
distorted debates. 

 
An analogy between traditional broadcasters and online platforms can be 

derived from their common concerns in relation to the impact of political 
advertising. 

 
 
 

 
 
82 ibid 224-225. 
83 Gillespie (n 48) 14. 
84 Cass Sunstein, Republic.com 2.0 (Princeton University Press, 2007) 112-113. 
85 Information Commissioner’s Office, ‘Investigation into the use of data analytics in 
political campaigns’ (ICO, 6 November 2018) 36 <https://ico.org.uk/media/action-
weve-taken/2260271/investigation-into-the-use-of-data-analytics-in-political-campaigns-
final-20181105.pdf> accessed 13 April 2020. 
86 Digital, Culture, Media and Sport Committee (n 55) paras 97-101. 
87 Information Commissioner’s Office (n 85) 19. 
88 Pariser (n 43) 88-89.  
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III. SHORTCOMINGS OF SELF-REGULATION: LEGISLATION AS 

A SOLUTION 
 
The possible analogy between television and radio and online platforms 

makes the different regulatory approaches to broadcast and non-broadcast 
political advertising increasingly difficult to justify. Similarities between traditional 
broadcasters and digital platforms, as well as the influence the latter have over 
users, demonstrate that a distinct regulatory regime for online platforms is no 
longer tenable. Regulatory approaches offline and online should not be drastically 
different, as this makes compliance more difficult for those targeted by legislation 
(e.g. broadcasters which also produce digital content).89 Thus, there is reason to 
end the ‘laissez-faire’ attitude towards political advertisement online.90 

 
It must be noted that the discussion below does not aim to condemn self-

regulation on a general basis. There are benefits to this regulatory regime. For 
example, self-regulation can enhance innovation and coordinate industry 
standards in a way that command-and-control cannot due to absence of expert 
knowledge.91 Additionally, self-regulatory mechanisms have a degree of legitimacy 
in the cyberspace, as evidenced by user consent.92 As such, certain sectors may 
effectively rely on self-regulation.93 However, it is argued that this is not the case 
in relation to online political advertisement.  

 
Instead, shortcomings of self-regulation in this specific sector (online 

political advertisement) provide an argument in favour of extending the ban to 
digital platforms, as will be argued below. Whilst academics highlight various 

 
 
89 Andrew Murray and Chris Reed, Rethinking the Jurisprudence of Cyberspace, (Edward Elgar 
Publishing, 2018) 192-193.    
90 Benkler (n 7) 368. 
91 Finck (n 8) 53. 
92 Murray and Reed (n 89) 52-53. 
93 Joseph A Cannataci and Jeanne Pia Mifsud Bonnici, ‘Can Self-Regulation Satisfy the 
Transnational Requisite of Successful Internet Regulation’ (2003) 17(1) Int'l Rev 
LComputers & Tech 51, 52 <https://heinonline.org/HOL/P?h=hein.journals/ 
irlct17&i=52> accessed 25 November 2019. 
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concerns linked to self-regulatory strategies adopted by digital platforms, only 
three will be detailed in light of space constraints.94 

 
Firstly, lack of transparency in the self-regulatory approach to targeted 

advertising will be discussed (sub-section A). Similarly, there is evidence of lack 
of accountability of digital platforms for content or behaviour which negatively 
affects users (sub-section B). Finally, it will be demonstrated that this self-
regulatory approach does not protect human rights as adequately as strategies 
which include statutory intervention (sub-section C).  
 

A. Transparency in targeted advertising 
 

Transparency is crucial, especially in relation to digital platforms and self-
regulation, as it enables user trust.95 As such, transparency in online advertising 
has recently improved. Certain platforms, such as Facebook or Google, label 
sponsored content along with the entity or individual responsible for its upload.96 
However, these measures are not prescribed by UK law,97 they are a result of 
strong criticism and a US Statute (applicable to content on these platforms 
accessed by US users).98 As such, not all digital platforms provide these details, 
which leads to the absence of uniformity.  

 
Additionally, it is argued that these transparency steps, where applied, are 

not sufficient. Crucial information remains concealed, such as details on the 
functioning of algorithms and targeted audience.99  

 
 

 
 
94 Others include, notably, legal certainty, the prohibition of arbitrary decisions or access 
to justice. See Karen Yeung, ‘Algorithmic regulation: A critical interrogation’ (2018) 12(4) 
Regulation & Governance 505 <https://onlinelibrary.wiley.com/doi/pdf/10.1111/ 
rego.12158> accessed 3 December 2019.  
95 See The Electoral Commission, ‘Digital campaigning - increasing transparency for 
voters’ (The Electoral Commission, 13 August 2019) 
<https://www.electoralcommission.org.uk/who-we-are-and-what-we-do/changing-
electoral-law/transparent-digital-campaigning/report-digital-campaigning-increasing-
transparency-voters> accessed 4 January 2020.  
96 Pariser (n 43) 232. 
97 The Electoral Commission (n 95).  
98 Pasquale (n 42) 71. 
99 Pariser (n 43) 232. 
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This lack of transparency is enhanced by the opaque nature of algorithms 

(sub-section (1)). Similarly, digital platforms have limited incentive to make such 
information available to the public, as it remains their main business strategy (sub-
section (2)). Due to these two considerations, recommendations for absolute 
transparency in online political advertising are unlikely to be effective, as 
elaborated upon below. There is, thus, an argument in favour of extending the 
ban on political advertising on traditional broadcasting to online platforms (sub-
section (3)).  

 
(1) Opacity in algorithmic feeds 
 

Algorithmic decision-making processes remain obscure for the most part. 
At times, a lack of transparency is caused by the nature of this complex, 
autonomous technology; by processing personal data, algorithms can identify 
patterns invisible to the human eye.100 Other times, digital platforms have refused 
to provide insight into how their ranking algorithms function.101  

 
Firstly, there is an inherent opacity in the way algorithms function on digital 

platforms. Those in charge of algorithms’ internal operations do not always 
control their effects. Auerbach, a former software engineer for Google, asserts 
that employees designing algorithms are incapable of providing insight into how 
the programs function.102 Algorithms can sift through content and pick out the 
most relevant at a speed that humans cannot sustain. As a result, society is faced 
with decisions made by technologies that cannot be verified, even by their 
designers.103  

 
However, algorithms are not only opaque in nature. Platforms relying on 

algorithms also keep details of the algorithmic procedures, as well as the 

 
 
100 Mireille Hildebrandt, ‘Who is Profiling Who? Invisible Visibility’ in S Gurtwith and 
others (eds), Reinventing Data Protection? (Springer, 2009) 242. 
101 Pasquale (n 42) 66. 
102 David Auerbach, ‘The Code We Can’t Control’ (Slate, 14 January 2015) 
<https://slate.com/technology/2015/01/black-box-society-by-frank-pasquale-a-
chilling-vision-of-how-big-data-has-invaded-our-lives.html> accessed 4 January 2020. See 
also: Pariser (n 42) 202. 
103 Select Committee on Communications, Regulating in a digital world (HL 2017–19, 299) 
paras 88-95. 
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information obtained from them, hidden from public scrutiny.104 Hildebrandt 
labels this situation, where users are profiled by digital platforms but have no 
knowledge of the data being gathered, ‘invisible visibility’.105 Similarly, they cannot 
access information detailing how this data is processed by algorithms to generate 
targeted content.106 Facebook, for example, conceals this information: it blocks 
tools which aim to help users understand micro-targeting, such as ‘Who Targets 
Me?’.107   

 
Similarly, this growing ‘Black Box Society’, as Pasquale labels it, maintains 

users (and authorities) in the dark as to what content is promoted and what 
content is concealed on an online platform.108 By keeping processes obscure to 
users and regulators and leveraging information asymmetries, digital platforms 
gain considerable power.109  

 
Thus, platforms are reluctant to modify their strategies even if this leads to 

public criticism over the lack of transparency. 
 
(2) Limited incentive in sharing business strategies 
 

There are limited incentives for digital platforms to reveal how their 
algorithms generate targeted advertisement. This is primarily due to the 
competitive advantage they gain from keeping their business model obscure.  

 
As mentioned previously, the digital world is greatly commercialised. Selling 

advertising space is now a key source of revenue for digital platforms.110 By relying 
on trade secrecy, platforms claim that this lack of transparency is necessary for 
their economic viability and simultaneously protects algorithms from being 
manipulated.111 Despite criticism that these arguments are a means of ‘deflecting 

 
 
104 Pasquale (n 42) 3-4.  
105 Hildebrandt (n 100) 240-241. 
106 Select Committee on Communications (n 103) para 89. 
107 Digital, Culture, Media and Sport Committee (n 22) paras 226-227. 
108 Pasquale (n 42) 71. 
109 Yeung (n 94) 518. 
110 Digital, Culture, Media and Sport Committee (n 55) para 70. 
111 Nicholas Diakopoulos, ‘Algorithmic Accountability’ (2015) 3(3) Digital Journalism 398, 
403 <http://dx.doi.org/10.1080/21670811.2014.976411> accessed 3 December 2019. 
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scrutiny’,112 they have enabled platforms to keep their algorithms secret in 
practice.  

 
Additionally, platforms understand that the power of persuasion in targeted 

advertising loses its value as users become aware of it.113 As a result, they conceal 
how and when their algorithms operate, even where they claim to be transparent 
in curating content. For example, Facebook’s ‘Most Recent’ function still 
algorithmically curates the flow of content rather than generating it in 
chronological order.114 

 
Thus, platforms which have built their business strategy on keeping 

algorithmic processes from public scrutiny, whether that is by users or regulators, 
have limited reasons to accept requests for further transparency.  

 
(3) Transparency concerns driving the case in favour of a ban 
 

As such, recommendations for absolute transparency in online political 
advertising, as proposed by the Digital, Culture, Media and Sport Committee,115 
are unlikely to be effective in increasing users’ trust in digital platforms.  

 
Advocating for further transparency would not provide a better 

understanding of algorithms curating content, nor would it successfully reduce 
concerns linked with targeted political advertising online.116 This is partly due to 
the complexity in monitoring algorithmic decision-making, but is also accentuated 
by the fact that platforms are unlikely to provide additional information on how 
they maintain their competitive advantage.  

 
Instead of increasing transparency, self-regulation by digital platforms has 

facilitated and encouraged opacity. Thus, it is argued that a prohibition of political 
advertising on digital platforms may be necessary to address concerns over lack 
of transparency, such as distorting political debates without users being aware. 

 

 
 
112 See Pasquale (n 42) 15. 
113 Pariser (n 43) 122-123. 
114 Pasquale (n 42) 70. 
115 Digital, Culture, Media and Sport Committee (n 22) paras 211-212. 
116 Pasquale (n 42) 8.  
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B. Accountability for digital content 
 

Accountability ensures that decisions made by relevant stakeholders do not 
hinder democracy. This is particularly important where stakeholders, such as 
digital platforms, have regulatory functions.  

 
A major drawback to self-regulation by digital platforms is that these actors 

may not be held responsible for their, or their users’, actions. As platforms are 
crucial in facilitating communications between individuals, such unfettered power 
is concerning.117  

 
Unlike traditional broadcasters, which are scrutinised by an independent 

regulator, the complexity behind algorithms help digital platforms escape 
accountability.118 As such, external parties, such as users or public authorities, can 
difficultly hold platforms and campaigners responsible for curated content and 
targeted political advertising (sub-section (1)). Similarly, ‘option zero’ as a 
regulatory approach can lead to lapses in due process. Platforms deliver their own 
justice as they see fit.119 This leads to limited enforcement measures, accentuating 
lack of accountability (sub-section (2)). It is thus possible to argue in favour of a 
statutory ban (sub-section (3)).  

 
(1) The link between absence of transparency and accountability 
 

A crucial reason for the lack of accountability of digital platforms is linked 
to the fact that they also lack transparency. As algorithmic processes are not 
disclosed for reasons of trade secrecy, users have little knowledge of when and 
how digital platforms intervene to deliver curated content.120 Moreover, without 
transparency, users cannot scrutinise the way in which they are micro-targeted by 
political advertisers.121 These campaigners and digital platforms are not held 

 
 
117 Select Committee on Communications (n 103) para 43.  
118 Pasquale (n 42) 60. 
119 ibid 95.  
120 Rowbottom (n 47) 225. 
121 Yeung (n 94) 516-517. 
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responsible by external parties for content which may negatively impact the 
democratic debate, such as political misinformation.122  

 
Even where platforms do provide reasoning for algorithmic decision-

making, such as an explanation for ranking a specific post higher than another, 
they only provide one factor in the process. They avoid explaining crucial aspects 
of the decision: other factors considered and how these were weighed.123 Thus, 
users cannot effectively appeal against decisions as they lack knowledge of the full 
process.124  

 
Finally, opacity in algorithmic processes may also facilitate lack of 

accountability over sponsored content on digital platforms. As targeted political 
advertising increasingly becomes a normality,125 those not targeted, including 
journalists or other political parties, will not be able to cross-check political 
campaigns at stake. They will be excluded from the audience experiencing the 
advertisement and will not be able to hold the platform, or the campaigner, 
accountable.126 This is especially true of ‘dark ads’ which target a very narrow 
audience and are not scrutinised by the general public.127 

 
Thus, lack of transparency in curated content and micro-targeted 

advertisement on digital platforms accentuates the issue of lack of accountability 
by external actors.  
 
(2) Limited enforcement measures by self-regulating platforms 
 

In addition to the lack of scrutiny by external parties, platforms have been 
criticised for failing to self-regulate adequately. With ‘option zero’, platforms fail 

 
 
122 Independent Commission on Referendums, ‘Report of the Independent Commission 
on Referendums’ (The Constitution Unit, UCL, July 2018) [14.9] 
<https://www.ucl.ac.uk/constitution-unit/sites/constitution-
unit/files/ICR_Final_Report.pdf> accessed 18 January 2020. 
123 Pasquale (n 42) 149. 
124 Pariser (n 43) 132. 
125 Independent Commission on Referendums (n 122) para 14.1. 
126 Pariser (n 43) 156. 
127 Benkler (n 7) 274. 
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to hold users accountable for sponsored content and, notably, political 
advertising.128 

 
Digital platforms tend to administer mild sanctions where targeted 

advertisement breach terms and conditions. Even this is done reluctantly.129 As a 
result, self-regulation lacks effective sanctions for harmful behaviour, such as 
misinformation and malign manipulation by political advertisers targeting specific 
audiences.130  

 
The Digital, Culture, Media and Sport Committee provides case studies to 

exhibit platforms’ reluctance in imposing sanctions. For example, in the past, 
Facebook has failed to hold users accountable unless major breaches of rights 
were made public, causing reputational damage to the digital giant and attracting 
scrutiny by public authorities.131 The Cambridge Analytica scandal is evidence of 
this. According to the Information Commissioner’s Office, Facebook repeatedly 
failed to safeguard their users’ personal data.132 The company also failed to 
prevent collection of data contrary to its own terms and conditions. Additionally, 
it did not take adequate steps to stop Cambridge Analytica’s misuse of personal 
data to manipulate specific audiences through micro-targeted political 
advertisement.133 Despite this, the senior managers failed to warn CEO Mark 
Zuckerberg when they first noticed this concerning activity.134 According to the 
Committee, this is evidence that the company did not take the breach seriously 
and sought to ‘conceal knowledge of and responsibility for specific decisions’.135  

 
Finally, under Article 14 of the EU e-Commerce Directive, as transposed 

into UK law, platforms are not liable for hosting illegal content shared by 

 
 
128 Individuals and/or entities.  
129 Valerie Verdoodt, ‘Strengthening advertising self-regulation to ensure meaningful 
protection for children in the digital environment’ (2018) Working Paper, 20 
<https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3460508> accessed 20 
November 2019. 
130 Digital, Culture, Media and Sport Committee (n 55) para 205. 
131 Digital, Culture, Media and Sport Committee (n 22) paras 133-134. 
132 Information Commissioner’s Office (n 85) 38-39. 
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134 Digital, Culture, Media and Sport Committee (n 22) paras 62-63. 
135 ibid para 30. 
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European users unless made aware of it.136,137 This can result in platforms lacking 

commitment towards scrutiny.138 Therefore, platform self-regulation can lead to 

inadequate enforcement measures. 

 

(3) A ban to combat accountability concerns 
 
The link between transparency and accountability has significance. If 

transparency cannot be improved, further accountability is similarly difficult to 

achieve. Platforms have proved reluctant to effectively sanction improper 

conduct. Finck mentions that ‘isolated self-regulation’ – or ‘option zero’ – has a 

tendency of leading platforms to consider their economic interest over public 

interest. Their review mechanisms, if any, fail to replicate traditional legal 

safeguards, such as a balancing of the countervailing interests at stake. Therefore, 

independent intervention is necessary for meaningful accountability.139 Thus, 

extending the ban on political advertising to digital platforms may provide a 

solution. This can reduce concerns of lack of accountability for political 

advertisement which influence political debates and electoral processes.140 
 

C. Human rights: a balancing exercise better achieved through legislation 
 

Lack of transparency and accountability mentioned above also casts doubts 

on the ability of self-regulated platforms to balance the users’ rights adequately. 

Human rights are as relevant online as there are offline. Digital platforms have 

enhanced each user’s right to freedom of expression.141 Additionally, the right to 

participation142 is facilitated by the Internet as access to information and debates 

has never been easier.143 These rights are crucial in relation to online political 

 
 
136 i.e., criminal or terrorist content. 
137 Council Directive (EC) 2000/31 on certain legal aspects of information society services, 
in particular electronic commerce, in the Internal Market [2000] OJ L178/1 (e-Commerce 
Directive). 
138 Cannataci (n 93) 52. 
139 Finck (n 8) 13-14. 
140 Independent Commission on Referendums (n 222) para 14.31. 
141 See Sunstein (n 84) 191. 
142 The opportunity to participate in decisions that affect one’s life is an inherent part of a 
democracy. According to Waldron it is fundamental to human rights. See Jeremy Waldron, 
‘The Core of the Case Against Judicial Review’ (2006) 115(6) Yale L.J. 1346 
<https://digitalcommons.law.yale.edu/ylj/vol115/iss6/3> accessed 5 November 2019. 
143 Laidlaw (n 37) 26-27. 
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advertising. As such, they are the focus of the discussion below. It must be noted 
that various other rights, although not discussed, are relevant, such as the right to 
informational self-determination or non-discrimination.144 

 
Digital platforms also pose a threat to these rights. Uncontrolled freedom 

of expression online can facilitate harmful speech (e.g. inciting criminal 
activity).145 Additionally, Laidlaw mentions that the right to participation can be 
hindered by the way platforms are organised.146 Algorithmically curated feed can 
enclose users within ‘filter bubbles’ and shield them from alternative opinions. 
This can subsequently skew democratic debates; individuals never see their views 
being challenged and are equally unable to challenge opposing opinions.147 

 
Legislating to ban political advertising online may be a solution as 

Parliament is better placed to balance rights at stake (sub-section (1)). Similarly, a 
public authority or independent regulator responsible for enforcing such a 
legislation would have a duty to respect human rights, unlike platforms under 
‘option zero’. Thus, although public authorities can at times impact fundamental 
rights, it is argued that they are better placed to regulate online content than digital 
platforms (sub-section (2)).  
 
(1) Parliament better at balancing rights 
 

According to the House of Lords in Animal Defenders,148 great weight ought 
to be accorded to a decision by Parliament to legislate. Despite awareness of the 
potential violation of Article 10 ECHR, Parliament considered a prohibition of 
political advertising on television and radio necessary to safeguard democracy. As 
such, Parliament’s ban was not to be ‘lightly overridden’.149  

 
In the ECtHR, the majority highlighted the ‘exceptional examination’ of the 

ban in Parliamentary processes. The proposed ban was reviewed and approved 
by several Select Committees, as well as specialised bodies prior to the enactment 

 
 
144 See, for example, Gillespie (n 48). 
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of the Communications Act 2003.150 This included the Joint Committee on 
Human Rights which ensures that bills do not disproportionately infringe 
fundamental rights.  

 
The HRA provides additional protection. Under Section 19(1), a statement 

must be made as to whether a bill is compatible with the ECHR. Although it does 
not prevent an incompatible bill (Section 19(1)(b)), this Section enables additional 
safeguards. It fosters greater Parliamentary scrutiny and human rights 
considerations. Ministers responsible for the bill must demonstrate and convince 
reviewers that restricting rights is nonetheless necessary in a democratic society, 
as well as proportional.151 

 
Post-legislative human rights scrutiny is also made possible under the HRA. 

Domestic courts can interpret statutes in a way that is compatible with rights 
enshrined in the ECHR.152 Alternatively, the judiciary can make a declaration of 
incompatibility if the legislation cannot be interpreted compatibly with the ECHR 
(and outside of the scope of permitted derogations for qualified rights like Article 
10).153 Additionally, any declaration of incompatibility or contentious decision 
may make its way to the ECtHR, providing further international scrutiny.154 

 
Accordingly, statutory scrutiny ensures that Parliament legislates in a way 

which guarantees that any impact on rights, such as the right to participation, is 
not disproportionate to the aim of the legislation.  

 
Whilst this discussion focused on legislative power rather than online 

platforms, it provides insight into Parliament’s ability to balance human rights 
considerations effectively. However, the same cannot be said of self-regulatory 
approaches. Digital platforms do not undergo such rigorous scrutiny whilst 
regulating political advertisement.155  

 
 
 
150 Animal Defenders International (n 34) [114]. 
151 Richard Bellamy, ‘Political constitutionalism and the Human Rights Act’ (2011) 
International Journal of Constitutional Law 9(1) 86, 111 
<https://doi.org/10.1093/icon/mor024> accessed 14 January 2020. 
152 Human Rights Act 1998, s 3(2). 
153 ibid s 4. 
154 Bellamy (n 151) 96-97. 
155 Laidlaw (n 37) 181-182. 
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(2) Public authority duty to respect human right 

 
Private bodies, unlike public authorities, do not have a duty to respect 

fundamental rights.156 As such, self-regulatory approaches by platforms do not 
necessarily safeguard users’ rights.  

 
Instead, digital platforms, such as Facebook, strive to make advertising 

space indispensable to political campaigners.157 Their primary aim is to develop a 
functional business model through advertisement and/or data collection158 rather 
than preventing distortion to political debates (for the most part).159 They see self-
regulation as a commercial advantage rather than a method to safeguard the users’ 
fundamental rights.160 

 
This is particularly concerning as the self-regulatory approach to regulating 

online content grants platforms a ‘pseudo-judicial’ role. These actors address 
complaints by users, such as requests to review an advertisement’s placement, 
without having to consider the impact on human rights.161 Thus, users’ right to 
participation can be negatively impacted by these platforms without 
consequences. Accordingly, the outcome is a regulatory structure that is not 
‘human rights-compliant’.162 
 

A legislation prohibiting political advertising on digital platforms would 
necessarily entail a mechanism for enforcement. This could be achieved by a 
public body with statutory powers.163 Alternatively, a statute could ensure that 
platforms have a duty to respect fundamental human rights. They would be 
classified as a private body performing the function of a public nature rather than 

 
 
156 Lucie Audibert and Andrew Murray, ‘A Principled Approach to Net Neutrality’ (2016) 

13(2) Scripted 119, 134 <https://script-ed.org/?p=3149/> accessed 5 November 2019. 

157 Benkler (n 7) 271.  

158 Gillespie (n 48) 35. 

159 As mentioned in the Introduction, certain digital platforms prohibit online political 

advertising (e.g. Twitter). 

160 Marsden (n 14) 180. 

161 Laidlaw (n 37) 212. 

162 ibid 225. 

163 In a way similar to Ofcom following Section 319(2)(g) of the Communications Act 

2003. 
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a private one. Under Section 6 HRA, it is unlawful for a public authority or a 

private body performing a public function to act incompatibly with a Convention 

right.164 Thus, regardless of whether this regulatory approach is conducted by a 

public authority or not, a legislation banning political advertisement would entail 

a duty to respect rights enshrined in the ECHR. 

 

V. FURTHER CONSIDERATIONS 
 
The argument in favour of a statutory ban on online political advertising can 

be challenged. For example, one might query whether it could be effective in 

practice in light of the Internet’s borderless nature.165  

 

However, it is not unconceivable that political advertising targeting UK 

users online be prohibited. The possibility of locating users in the cyberspace 

through geo-identification technology diminishes the argument that the Internet 

has no frontiers.166 The outcome of the Yahoo! case provides an example: the 

platform was able to block users located in France from accessing Nazi auction 

sites and ensure compliance with the French anti-Nazi legislation.167  

 

Of course, this discussion merits further investigation. However, the 

enforcement of a statutory ban on online political advertising falls outside of the 

scope of this paper. 

 
CONCLUSION 

 

Self-regulation of online political advertisement by digital platforms stands 

out in contrast to the statutory ban on political advertisement on television and 

radio in the United Kingdom. Bearing in mind the increasing similarities between 

traditional broadcasters and digital platforms, it is argued that it is now untenable 

to apply distinct regulatory regimes. There is evidence of a shift of influence from 

traditional broadcasters to digital platforms as a result of a convergence in media. 

 
 
164 Human Rights Act 1998, s 6(1)-(3).  
165 Luis Felipe Alvarez Leon, ‘The Digital Economy and Variegated Capitalism’ (2015) 
40(4) Canadian Journal of Communication 637, 648-649 <https://www.cjc-
online.ca/index.php/journal/article/view/2952/2654> accessed 24 November 2019. 
166 Jack Goldsmith and Tim Wu, Who controls the Internet? Illusions of a borderless world (OUP, 
2006) 59-60. 
167 ibid 5-7. 
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Online platforms now curate content in a way similar to television and radio. As 
such, platforms should be considered ‘push’, rather than ‘pull’, media 
technologies. This entails similar threats to democratic debates, such as distorting 
them as a result of wealth inequalities or political impartiality. 

 
Self-regulation for online political advertising is a flawed strategy. Digital 

platforms lack transparency to build trust with their users and public authorities. 
Moreover, this approach leads to a lack of accountability for conduct which may 
harm political debates. Instead, legislation can ensure that fundamental rights are 
better protected than when regulation is undertaken by a profit-driven platform.  

 
Combined, the similarities between platforms and traditional broadcasters, 

and the flaws of self-regulation compared to a regulatory approach involving 
legislation, provide an argument in favour of extending the ban on political 
advertising to digital platforms. Whilst other regulatory approaches are available, 
it is argued that as long as sections 319 to 321 of the Communications Act 2003 
remain in force, political advertisement on platforms should be similarly 
prohibited.
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Building the Conscience of Humankind: An Analysis of 
the Use of Selective Imagery on the 75th Anniversary of 

International Criminal Justice 
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ABSTRACT 

Last November marked the 75th anniversary of the start of the Nuremberg Trials, a 
milestone that the Tokyo Trial will in turn reach next May. These two proceedings instituted 
the long-awaited birth of international criminal justice, after the frustrated trial of Kaiser 
Wilhelm II following the Great War and the Treaty of Versailles. From the very outset, images 
played a fundamental role in shaping international criminal justice before its audience. This 
article analyses how the use of visual elements (i.e., the depiction of victim suffering) has been 
instrumental in driving international criminal justice – and, therefore, law – in certain directions, 
whereas censorship (i.e., the depiction of victimlessness) has contributed to the avoidance of 
undesired paths. I argue that this manipulation through image has been utilised to build a 
conscience of humankind and thus achieve greater legitimacy of international criminal law in its 
inaugural trials, while attempting to conceal one of the greatest pitfalls of the field: selectivity. 
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INTRODUCTION 

The trials of Nuremberg and Tokyo in 1945/1946 set in motion a system 

that, albeit with significant hiatuses, has been running for 75 years: international 

criminal justice. Even though these were two (obviously) distinct legal 

proceedings, Gerry Simpson has coined the term ‘Tokyoberg’ to refer to the 

twinned trials,1 which can be analysed as a single event where multiple revolutions 

occurred in the way we understand, and articulate, concepts such as individual 

responsibility, the criminalisation of war, and the invention of crimes against 
humanity.2 I will make use of the Tokyobergian idea throughout the essay. 

 

In the late 1990s, international legal scholars conceptualised how 

international criminal justice, despite the contentions for its universality, had in 

fact been highly selective. McCormack asserted that selectivity is first found in 

relation to the acts the international community characterises as crimes and, 

secondly, in relation to the particular alleged atrocities that international criminal 

justice collectively prosecutes.3 Simpson argued that a fundamental requirement 

of the rule of law is generality, and therefore the selective application of 

international criminal law entails a serious flaw in the international legal system 
itself and an impediment to the just application of these laws.4 Bothe identified 

that states are very cautious when creating law enforcement mechanisms that 

could potentially assert jurisdiction over their nationals, while conversely applying 

much wider views of liability in ‘safe’ frameworks (i.e., in situations where the 

exercise of jurisdiction over their own nationals is unlikely).5 

 
 
1 Gerry Simpson, ‘Writing the Tokyo Trial’, Beyond Victor’s Justice? The Tokyo War Crimes 

Trial Revisited (Brill Nijhoff 2011) 24. 
2 Gerry Simpson, ‘Ch.2 Opening Reflections: Tokyoberg’ in Viviane Dittrich and others 
(eds), The Tokyo Tribunal: Perspectives on Law, History and Memory (TOAEP 2020) 17. 
3 Timothy McCormack, ‘Selective Reaction to Atrocity: War Crimes and the Development 
of International Criminal Law’ (1997) 60 Al L Rev 681, 683. 
4 Gerry Simpson, ‘War Crimes: A Critical Introduction’ in Gerry Simpson and Timothy 
McCormack (eds), The Law of War Crimes: National and International Approaches (Kluwer Law 
International, The Hague 1997) 11. 
5 Michael Bothe, ‘International Humanitarian Law and War Crimes Tribunals: Recent 
Developments and Perspectives’ in K. Wellens (ed.). International Law: Theory and Practice 
(1998) 581, 593; See also Robert Cryer, ‘The Boundaries of Liability in International 
Criminal Law, or ‘Selectivity by Stealth’’ (2001) 6(1) Journal of Conflict & Security Law 3, 
5.  
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Fast forward to the 2010s – now with a permanent International Criminal 

Court operating for some years – a group of scholars studied a phenomenon 

which, as they found, had been instrumental in developing international criminal 

law: the utilisation of images. Schwöbel-Patel observed that international criminal 

tribunals, probably more than any other international institutions, have relied on 
videos and other forms of images to narrate their purpose and showcase the 

discipline of international criminal law and its main protagonists.6 Tallgren 

remarked that there is a relationship between images of suffering from ‘atrocity’ 

and the desired support for international criminal justice: seeking empathy and 

commitment to action by images is a frequent practice of humanitarianism and 

international criminal law gives special attention to victimhood.7 As she puts it, 

‘images and international criminal justice make an enigmatic couple’.8 

 

The purpose of this essay is to combine the concepts of selectivity and 

imagery, by analysing the ways in which they intertwined in the emergence of 

international criminal justice. Today, 75 years after Tokyoberg, international 
criminal law still finds itself struggling to enhance its legitimacy by resorting to 

representational narratives9 – a technique that goes back a long way. I do not 

intend to add to the criticism about the great, routine failures of the field, or, as it 

was recently construed, become another ‘pragmatist pointing out the obvious 

defects in the system’.10 Rather, this essay will trace back to the origins of 

international criminal justice to focus on how visual elements were utilised or 

discarded in Tokyoberg to exploit audiences and masquerade the well-known 

selectivity. The result, I argue, is the engineered dichotomic portrayal of, either, 

deeply tormented victims, or no victims at all. 

 
 
6 Christine Schwöbel-Patel, ‘Spectacle in International Criminal Law: The Fundraising 
Image of Victimhood’ (2016) 4 London Review of International Law 261. 
7 Immi Tallgren, ‘Come and See? The Power of Images and International Criminal Justice’ 
(2017) 17(2) International Criminal Law Review 259, 265. 
8 ibid 261. 
9 See, for example, the debate on the International Criminal Court’s ‘trapezoid windows’ 
in www.twitter.com/intlcrimcourt/status/1351226875792777217, accessed 11 Mar 2021.  
10 Gerry Simpson, ‘Ch.36 International Criminal Law: The Next Hundred Years’ in Kevin 
Heller and others (eds), The Oxford Handbook of International Criminal Law (Oxford University 
Press 2020) 848. 
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I. ‘THE CONSCIENCE OF HUMANKIND’: LEGALISM THROUGH 

IMAGERY 

Nouwen and Werner illustrate that when an international criminal court is 

involved, the primary concern becomes ‘convincing the international community 

that justice is done’; that is, that the form of justice preferred by the international 

community is done.11 Contrasted with the notion of ‘global justice’, other 

conceptions of law appear as particular, local and traditional.12 Therefore, one of 

the objectives of international criminal law is to monopolise the prevailing 
discourses of such global justice.13 In Tokyoberg, this pursuit was evident. 

 

Hartley Shawcross, Chief British prosecutor at the Nuremberg Trials, 

argued that ‘international law has in the past made some claim that there is a limit 

to the omnipotence of the state and that the individual … is not disentitled to the 

protection of mankind when the state tramples upon his rights in a manner which 

outrages the conscience of mankind.’14 In a similar vein, Telford Taylor, the 

American lawyer who acted as Counsel for the prosecution at Nuremberg, 

addressed the judges by saying: ‘… we are not now indicting the German General 

Staff at the bar of history, but on specific charges of crimes against international 

law and the dictates of the conscience of mankind, as embodied in the Charter 
which governs this Court.’15 The phrasing ‘conscience of mankind’ had originated 

at Versailles and re-emerged years later to underpin the effective kick-off of the 

international criminal justice system.16 This effort to construct a global justice to 

foster the protection of an overarching moral humanity earned, on the one hand, 

the praise of the philosopher Karl Jaspers – who saw the trials as a possibility to 

reorient Germany to the tradition of humanism as well as a renewal of the 

tradition of Western humanism itself for a cosmopolitan future – and, on the 

 
 
11 Sarah Nouwen and Werner Wouter, ‘Monopolizing Global Justice: International 
Criminal Law as Challenge to Human Diversity’ (2015) 13 Journal of International 
Criminal Justice 157, 158. 
12 ibid. 
13 ibid. 
14 Hartley Shawcross, ‘Nuremberg Trial Proceedings’, (Nuremberg Trials, Nuremberg, 26 
Jul 1946) <https://avalon.law.yale.edu/imt/07-26-46.asp> accessed 23 Jan 2021. 
15 Telford Taylor, ‘Nuremberg Trial Proceedings’, (Nuremberg Trials, Nuremberg, 7 Jan 
1946) <https://avalon.law.yale.edu/imt/01-07-46.asp> accessed 23 Jan 2021. 
16 Noticeably, the concept still survives in the Preamble of the Rome Statute. 
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other, the mistrust of Hannah Arendt – who thought the social construction of 

moral or criminal guilt would exonerate not only Germans but humanity from the 

need for a more profound ethical and political response.17 

 

The narratives behind international criminal justice attempted to offset the 

weaknesses of the system (such as the concerns about victors’ justice and ex post 
facto criminal law) by appealing to the moral conscience of humanity, an allegedly 

globally shared value which was so superior, so intrinsic to the human being, that 

its damage could not be tolerated. This principle stemmed from the recognition 

of the supremacy of the law of humanity over the law of a sovereign state when 

it violates elementary human rights; particularly in a manner which may justly be 

held to shock the conscience of humankind.18 Consequently, the merged notions 

of ‘conscience’ and ‘humankind’ offered a creative way out of the predicaments 

of inexistent positive criminal law, and thus became the legal basis buttressing 

legality in Tokyoberg. In parallel, victims became fundamental to reinforcing the 

theory of a damaged conscience and its need for redress. Invoking victimhood 

generally comes with a claim to authority, a claim that one is entitled to speak on 
behalf of the category of the actual victims, and on behalf of the abstract victim 

(i.e., humankind).19 This authority is also a claim to ‘authorship’, namely the power 

to write the story – and history – of victims in a particular way.20 

 

Against this background, imagery played a crucial role in the development 

of monopolistic legitimising discourses. Photographs and videos of victims have 

been used in international criminal justice to draw attention to selected acts that 

must shock the conscience of humankind, whereas other visuals have been 

deliberately concealed to sterilise the shocking capacity of the acts that they 

portrayed. The power culminates in shaping the focus: some suffering gets 

 
 
17 For an extensive analysis on the debate between Jaspers and Arendt about crimes against 
humanity: cf. Robert Fine, ‘Crimes Against Humanity, Hannah Arendt and the Nuremberg 
Debates’ (2000) 3(3) European Journal of Social Theory 293. 
18 Lassa Oppenheim, International Law: A Treatise, Vol. 1, Hersch Lauterpacht (ed.) (8th edn, 
Cambridge University Press 1955) 752. 
19 Sofia Stolk and Werner Wouter, ‘Moving Images: Modes of Representation and Images 
of Victimhood in Audio-Visual Productions’ in Kevin Heller and others (eds), The Oxford 

Handbook of International Criminal Law (Oxford University Press 2020) 585. 
20 ibid. 
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selected, passes through the elaborate international criminal justice procedural 

rites, is purified, and becomes confirmed as worthy of concern.21 

 

Through this theoretical lens, the following sections examine the 

exhibition/concealment of imagery in the aftermath of the Second World War. 

 
II. CONSCIENCE AND THE IMAGERY OF ATROCITY IN 

TOKYOBERG 

The Allied powers were in need to forward the concept of global justice for 
the legitimacy of the trials. The task came not without dangers: the ghosts of ex 
post facto law and ad hocery, in addition to the sceptical – now contradictory – views 

that many Allies had had towards trying the Kaiser, threatened the success of the 

project. Versailles had been surrounded by a certain aversion to resorting to a law-

rooted legitimacy for William II’s trial, to the extent that Article 227 included all 

kinds of euphemisms for ‘law’, but never the exact word. In this vein, Clemenceau 

wrote in 1920 that this “was not a case of a public accusation fundamentally of a 

legal character, but of an act of high international policy demanded by the 

conscience of mankind”.22 

 

In Tokyoberg, 25 years later, the legalistic approach attained much more 
preponderance. As Simpson contends, ‘Roosevelt was worrying about acquittals 

on technicalities and Robert Jackson – pressed on the existence of crimes against 

humanity or aggression – replied by saying “we can save ourselves from these 

pitfalls of definition if our test of what is a crime gives recognition to those things 

which fundamentally outrage the conscience of the American people.” The 

victims of war crimes had become the people in general … This became at trial 

the idea of “shocking the conscience of mankind.”’23 The trial was understood as 

an exercise in the reconstitution of the law, an act staged not only to punish 

extreme crimes but to demonstrate the power of the law to submit the most 

horrific outrages to the hand of justice.24 In this regard, the trial was to serve as a 

 
 
21 Tallgren (n 7) 277. 
22 Hersch Lauterpacht, ‘The Law of Nations and the Punishment of War Crimes’ in 
Guénaël Mettraux (ed), Perspectives on the Nuremberg Trial (Oxford University Press 2008) 53. 
23 Simpson, ‘War Crimes: A Critical Introduction’ (n 4) 11. 
24 Lawrence Douglas, The Memory of Judgment: Making Law and History in the Trials of the 

Holocaust (Yale University Press 2001) 41. 
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spectacle of legality, making visible both the crimes of the Germans and the 

neutral authority of the rule of law: the idiom of judgment on this point took the 

form of ‘crimes against humanity’.25 

 

The situation presented other hurdles for the United States as well. 

International criminal law was supposed to redress the egregious acts carried out 
by the Nazi and Japanese regimes, and the core legitimacy to try the perpetrators 

was contained in the shocking capacity of those deeds of moral turpitude. But 

how could the bombings of Hiroshima and Nagasaki, crimes equally capable of 

shocking consciences, be left out? The Americans were not the only ones facing 

these quandaries, as the British carried the burden of the carpet bombings of 

several German cities (causing more than 300,000 civilian deaths)26 and the 

Soviets faced responsibility for the terrible Katyn Massacre, among others. 

 

In this delicate scenario, the portrayal of images to audiences was 

meticulously designed. Which events to expose graphically, and which to hide, 

became a matter that the victor states carefully calculated in parallel to the 
Tokyobergian implementation. This exploitation was instrumental in perfecting the 

legalism that was needed as a pillar of the trials. Michalczyk presents a thorough 

review of the usage of visual elements before and during Nuremberg, where 

accounts in the form of both photographs and movies were broadcasted to a big 

portion of the world’s population, especially to those affected by the war.27 

 

In February 1945, some months after the first camps were liberated by the 

Soviets, a director working for the British Ministry of Information Film Division 

contacted the Allied Psychological Warfare Division in order to collect and 

produce material ‘with a view to preparing a film which will show the German 
atrocities in many parts of the world’.28 By June, camps had also been discovered 

by the Allies advancing from the West. The Anglo-German newsreel ‘Welt im 

Film’ (‘The World on Film’) was released, explicitly depicting the atrocities in a 

series of graphic scenes from concentration camps. Its showcase became part of 

 
 
25 ibid. 
26 Mahmood Mamdani, ‘The Logic of Nuremberg’, (2013) 35(21) London Review of Books 
2. 
27 John Michalczyk, Filming the End of the Holocaust: Allied Documentaries, Nuremberg and the 

Liberation of the Concentration Camps. (London: Bloomsbury Academic 2014) 66. 
28 Elizabeth Sussex, ‘The Fate of F3080’ (1984) 53(2) Sight and Sound 92. 
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the denazification plan, encompassing the message ‘Dass ist Faschismus, dass ist 

Nationalsozialismus’ (‘That is Fascism, that is National Socialism’). 29 Screenings 

were made compulsory in Allied-occupied Germany.30 

 

In September 1945, Robert Jackson, Chief US Prosecutor at Nuremberg, 

personally reviewed a film called ‘That Justice Be Done’ (produced by the Office 
of Strategic Services and also translated to German) and believed that the short 

documentary would be a means of educating the public about the rationale for an 

international trial. Released in theatres in October, the film allowed Americans to 

view on screen the oppressive Nazi rule in the context of the ideals of the 

American system of justice.31 The US Signal Corps were instructed to document 

extensively – and vividly – the results of the Nazi monstruous atrocities, 

producing photos and films that were designed to ‘document history as well as 

inform an incredulous world that lay unaware of the concentration camp 

nightmare.’32 

 

Accordingly, the Soviets also did their part. During the trial they presented 
significant amounts of film evidence showing the civilians that had been 

massacred in various Nazi camps. The piles of corpses and emaciated prisoners 

were displayed explicitly. In the minds of the Soviets, the presentation of this 

footage of atrocities at Nuremberg would further assure that their victimhood at 

the hands of the Nazis would be viewed in an international forum. This 

compilation of four reels of material, lasting approximately one hour, screened 

for the Tribunal, included the newsreels and documentaries which had already 

been shown in Russian theatres.33 The footage established an important narrative 

in which Soviet images of Nazi atrocities predominated, in addition to depictions 

of the triumphant marches of the Red Army.34 Hicks reflects that ‘propaganda 
was inextricably entwined with atrocity; indeed, the latter would not have been 

shown without the former.’35 

 
 
29 Michalczyk (n 27) 34. 
30 Cf. Ulrike Weckel, Beschämende Bilder: Deutsche Reaktionen auf alliierte Dokumentarfilme über 

befreite Konzentrationslager, (Stuttgart: Franz Steiner Verlag 2012). 
31 Michalczyk (n 27) 66. 
32 ibid 30. 
33 ibid 102. 
34 Jeremy Hicks, First Films of the Holocaust: Soviet Cinema and the Genocide of the Jews, 1938–1946, 
(University of Pittsburgh Press 2012) 47. 
35 ibid. 
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The Nuremberg trial spectacle included not only films and photographs of 

victims, but actual victims’ remains. ‘The shrunken head of Buchenwald’ – a fist-

sized human head with the skull bone removed, stuffed, and preserved – was 

exhibited in the courtroom as vivid proof of the barbarous Nazi experiments. The 

scholar Lawrence Douglas has analysed the prosecution’s rhetoric around the 
shrunken head, in connection to the legalistic discourse that acted as bedrock to 

the ‘crimes against humanity’ limb of the accusation. The cranium, Douglas 

concludes, served as the most tangible representation of Nazi crimes as atavistic: 

an unquestionable testimony that the acts performed at the camps belonged to an 

era that predated civilisation.36 Therefore, law was meant to act as the protector 

of a civilised humankind. In Robert Jackson’s words: ‘If we cannot eliminate the 

causes and prevent the repetition of these barbaric events, it is not an irresponsible 

prophecy to say that this twentieth century may yet succeed in bringing the doom 

of civilization.’37 Photos of the shrunken head became some of the best-known 

images associated with the trial.38 

 
The fact that great part of the visual testimonies was not only used at the 

trials, but also broadcasted to the general population, speaks significantly about 

the intention that underlay the juridical necessity of presenting evidence that could 

not only contribute to the criminal conviction of the accused, but also outrage the 

civilised conscience. Schwöbel-Patel’s theory on spectacle in international 

criminal law is an applicable framework to reflect the logic behind Tokyoberg: 
‘Understanding victims of international crime as spectacularized directs attention 

to the visual and rhetorical signification of the social construction of 

victimhood … and more broadly to the understanding of international criminality 

and its apparent antithesis of humanitarianism.’39 The creation of images – and 
their timely distribution – became part of the legitimising machinery claiming for 

justice to be done in Tokyoberg. 

 
 
36 Lawrence Douglas, ‘The Shrunken Head of Buchenwald: Icons of Atrocity at 
Nuremberg’ [1998] 36 Representations 39, 46. 
37 Robert Jackson, ‘Nuremberg Trial Proceedings’ (Nuremberg Trials, Nuremberg, 26 Jul 
1946) <https://avalon.law.yale.edu/imt/07-26-46.asp> accessed 10 Mar 2021. 
38 Douglas (n 36) 40. 
39 Christine Schwöbel-Patel, ‘Spectacle in International Criminal Law: The Fundraising 
Image of Victimhood’ (2016) 4 London Review of International Law 249. 
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III. ‘THE MUSHROOM CLOUD’: CENSORSHIP IN OCCUPIED 
JAPAN 

On the other hand, Tokyoberg worked to erase (or, worse, instrumentalise) 

the atomic bombings Hiroshima and Nagasaki. Until the United States ceased the 

Japanese occupation in 1952, no photographs or videos portraying the damage 

caused to civilians were released. 

 

One of the earliest accounts on selectivity applied in international criminal 
justice belongs to Justice Pal in his famous dissent at Tokyo. He was outraged by 

the concept of trying leaders for crimes of which the prosecutors were themselves 

guilty: the decision of the American government to drop nuclear bombs on 

Hiroshima and Nagasaki was, in his assessment, a clear example of a crime against 

humanity.40 Cryer praises Pal’s exposition for identifying this primeval bias in 

international criminal justice,41 which contrasted with the widespread notion that 

Tokyoberg should be regarded as the beginning of a new era of accountability, a 

milestone in the fight against the impunity of those who shock the conscience of 

humankind.42 In addition, Justice Pal stated: ‘his decision to use the atom bomb 

is the only near approach to the directives of the German emperor during the first 

world war and of the Nazi leaders during the second world war. Nothing like this 
could be traced to the credit of the accused.’43 Pal’s dissenting opinion was not 

read at the trial and it was not published in Japan after the American occupation 

ended. 

 

The use of atomic weapons in Hiroshima and Nagasaki did not awaken what 

some hoped would ‘bring about a unity of humanity, linked to all our fellow 

 
 
40 Elizabeth Kopelman, 'Ideology and International Law: The Dissent of the Indian Justice 
at the Tokyo War Crimes Trial' (1991) 23 NYU J Int'l L & Pol 373, 407. 
41 Robert Cryer, ‘Selectivity in International Criminal Law’ in Cryer (ed.) Prosecuting 

International Crimes: Selectivity and the International Criminal Law Regime (Cambridge University 
Press 2005) 207. 
42 See, for example, Philippe Kirsch, ‘Applying the Principles of Nuremberg in the 
International Criminal Court’ (2007) 6(3) Washington University Global Studies Law 
Review 501. 
43 Dissenting Opinion from the Member From India, Judge Pal, in Pritchard and Zaide 
(eds.), The Tokyo War Crimes Trial, 21: Separate Opinions (New York: Garland 1981) at p. 
1091. 
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human beings, irrespective of race, creed, or color, by bonds which have been 

fused unbreakably in the diabolical heat of these explosions’.44 In the end, Justice 

Pal concluded, there was no justification for these inhuman blasts.45 In the same 

vein, one of the Japanese members of the defence counsel, Okamoto Shoichi,46 

strived to bring justice to the victims of the bombings: he was convinced that 

indiscriminate attacks on civilians with atomic bombs clearly constituted war 
crimes that should not have gone unnoticed in the Tokyo Trial.47 

 

However, the lack of consideration of the atrociousness of the atomic 

bombings at the trial received surprisingly meagre commentaries outside of Pal’s 

and Shoichi’s. As Polunina highlights, even the Soviets – who had complained 

about many failures of the proceedings – remained remarkably reserved about 

Hiroshima and Nagasaki during the trial and in their home press.48 

 

The United States carefully engineered a strict censorship mechanism which 

was in force during most times of the American occupation, and even when there 

were brief periods of press freedom, reporting on atomic damage was basically 
done through eyewitness accounts and scarce scientific evidence.49 

A special unit was created: the ‘Publications, Pictorial and Broadcast Section’.50 It 

issued a ‘Manual on Censorship in Japan’ directed to the censors, in which they 

were told that their primary mission was to ensure that the efforts of Japan to 

emerge from its defeat as a new nation, entitled to a place among the peace-loving 

 
 
44 David Crowe, ‘The Tokyo and Nuremberg International Military Tribunal Trials: A 
Comparative Study’ in Viviane Dittrich and others (eds), The Tokyo Tribunal: Perspectives on 

Law, History and Memory (TOAEP 2020) 57. 
45 ibid. 
46 Shoichi also pursued a second legal battle to redress the atomic bombings, after the 
Tokyo Trial was over. 
47 Yuki Tanaka, ‘The Atomic Bombing, the Tokyo Tribunal and the Shimoda Case: Lessons 
for Anti-Nuclear Legal Movements’ in Yuki Tanaka, Timothy McCormack and Gerry 
Simpson (eds), Beyond Victor’s Justice? The Tokyo War Crimes Trial Revisited (Brill Nijhoff 2011) 
295. 
48 Valentyna Polunina, ‘The Soviets at Tokyo: International Justice at the Dawn of the Cold 
War’ in Kerstin von Lingen (ed), Transcultural Justice at the Tokyo Tribunal (Brill 2018) 136. 
49  Glenn D. Hook, Censorship and reportage of atomic damage and casualties in 
Hiroshima and Nagasaki, (1991) 23(1) Bulletin of Concerned Asian Scholars 18. 
50 For a more detailed account on the censorship apparatus, Cf. May Grzybowski, 
‘Knowledge and Power in Occupied Japan: U.S. Censorship of Hiroshima and Nagasaki’ 
(2018) Bard Senior Projects Spring 2018. 134. 
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nations of the world, would not be harmed.51 In January 1946, the motion picture 

industry in Japan was informed that no film could be shown without prior 

clearance by the censors, including simple paper movies shown by itinerant 

storytellers.52 Even those who owned films had to make detailed reports of 

them.53 Alongside the endeavours to conceal the horrifying effects of the 

bombings, the manipulation of photographs and videos was intended to portray 
an image of Japan’s war guilt, both inside Japan and to the rest of the world. 

 

Even prior to the outbreak of the Second World War, imagery had been 

utilised for the stigmatisation of the Japanese regime within the Western collective 

imagination. When the Japanese army attacked Shanghai in the summer of 1937, 

the photographer H. S. Wong, working for an American agency, captured the 

image of a Chinese baby covered in blood, crying desperately, surrounded by 

destroyed railway tracks. Wong would later recall that the baby’s mother lay dead 

some metres away from him.54 The picture, titled ‘Bloody Saturday’, was sent to 

New York and featured in Hearst newsreels, newspapers and life magazine—the 

widest audience a picture could then have.55 Viewed by more than 136 million 
people, it struck a personal chord that transcended ethnicity and geography: to 

many, the infant’s pain represented Japan’s bloodlust.56 The photograph is now 

included in TIME Magazine’s ‘Most Influential Images of All Time’. 

 

TIME’s collection also contains a depiction of the drop of the atomic bomb. 

When the 20-kiloton weapon hit Nagasaki, approximately 80 thousand people 

died instantly. However, the iconic photograph shows no humans, but a massive 

cloud of radioactive debris, as it was taken by Lieutenant Charles Levy from the 

US observation aircraft named, paradoxically, ‘The Great Artiste’. According to 

TIME, ‘Officials censored photos of the bomb’s devastation, but Levy’s image … 
was circulated widely. The effect shaped American opinion in favor of the nuclear 

 
 
51 Monica Braw, The Atomic Bomb Suppressed: American Censorship in Occupied Japan (New York: 
East Gate 1991) 62. 
52 ibid 43. 
53 ibid. 
54 ‘Bloody Saturday’ (TIME 100photos) <http://100photos.time.com/photos/hs-wong-
bloody-saturday> accessed 23 Jan 2021. 
55 ibid. 
56 ibid. 
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bomb, leading the nation to celebrate the atomic age.’57 The sanitised 

depersonalisation of the bombings was rigorously devised and presented as 

nothing but military progress against the bellicose enemy. 

 

Perhaps the quote by Benjamin Wright, a historian at UT Texas who 

recently contributed to curate a book containing Japanese photographs of the 
bombed cities and populations, can illustrate a sentiment that still lingers: 

‘Americans, when they think about atomic war, think about the mushroom 

cloud’.58 

 
CONCLUSION 

Kendall and Nouwen argue that international criminal justice operates in the 

representation of victims in two ways: through their participation in trials, and 

through the discursive invocation of abstract victimhood.59 The latter, which 

transcends all actual victims and corresponds to no individual victims in their 

particularity, becomes a figure of victimhood that is deployed as a kind of new 

sovereign of international criminal law.60 The aesthetics of this victimhood, 

coming back to the notion of spectacle in international criminal law, are presented 

to the audience in the most colourful and dramatic way possible.61 

 
The narratives around Tokyoberg were constructed to invoke the sentiments 

of the international community towards the pressing need to punish those who 

had outraged the conscience of humankind. In that effort, a massive display of 

imagery was presented to the different audiences around the world, which were 

 
 
57 ‘Mushroom Cloud Over Nagasaki’ (TIME 100photos) 
<http://100photos.time.com/photos/mushroom-cloud-over-nagasaki-lieutenant-
charles-levy> accessed 23 Jan 2021. 
58 Mike Ives, ‘After Atomic Bombings, These Photographers Worked Under Mushroom 
Clouds’ New York Times (New York, 6 August 2020) 
<www.nytimes.com/2020/08/06/world/asia/hiroshima-nagasaki-japan-photos.html> 
accessed 23 Jan 2021. Cf. The Dolph Briscoe Center for American History, Flash of Light, 

Wall of Fire: Japanese Photographs Documenting the Atomic Bombings of Hiroshima and Nagasaki 
(University of Texas Press 2020).  
59 Sara Kendall and Sarah Nouwen, ‘Representational Practices at the International 
Criminal Court: The Gap Between Juridified and Abstract Victimhood’ (2014) 76 Duke, 
Law and Contemporary Problems 235, 241. 
60 ibid. 
61 Schwöbel-Patel (n 6) 254. 
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juridically and sensorially summoned to integrate the morality of international law 

and claim for justice. For this purpose, the vivid construction of victimhood was 

paramount.  

 

However, Tokyoberg also represents the dialectic dyad of victimhood versus 

victimlessness. These two contrasting concepts encompassed the building of a 
conscience of humankind that was carefully produced and discursively engineered 

to consolidate a juridical humanity 75 years ago. In the prevailing discourse, the 

Hiroshima and Nagasaki atrocities were sterilised: they became the mushroom 

clouds, the deserved response to a war-guilty nation, the effort to bring war to an 

end. Unseen were the images of humans suffering, and intact remained the 

assembled conscience of humankind. The hibakusha victimhood belongs to the 

‘missing scenes’ of the Tokyoberg movie. In its place: the dehumanised 

victimlessness.62

 
 
62 Sankichi Tōge was 28 years old when he became a survivor of the Hiroshima atomic 
bomb. In 1951 he presented his ‘Genbaku Shishu’ (‘Poems of the Atomic Bomb’). The 
following one, titled ‘Give Back the Human’, is engraved in the monument dedicated to 
him in Hiroshima: Give Back the Human / Give back my father, give back my mother; / 
Give grandpa back, grandma back; / Give my sons and daughters back. / Give me back 
myself, / Give back the human race. / As long as this life lasts, this life, /Give back peace 
/ That will never end. 
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INTRODUCTION 

It is evident that the polluting activities of corporate groups have caused 
harm to communities in developing countries. This constitutes a challenge for 
traditional legal control methods.1 While in Western countries operations leading 
to environmental damage have increasingly come under legal scrutiny, these 
activities often ‘go unchecked’ in developing countries.2 Consequently, local 
communities are more vulnerable to environmental contamination.3 

   
Furthermore, as Croser and others explain, when vulnerable communities 

try to obtain effective legal remedies in their home states, they often face 
significant difficulties.4 Firstly, people living in these communities do not usually 
have enough funds to hire lawyers and experts to pursue litigation in their home 
countries. Moreover, some of these experts are reluctant to do work that 
implicates giving evidence against polluting entities because they prefer not to 
threaten their future job opportunities.5 Secondly, polluting companies often hire 
people from vulnerable communities, creating dependencies between the 
corporations and those communities. Thirdly, the activities of a corporation may 
be directed from one of its parent company’s offices, often located in developed 
countries and far from where such activities take place.6 

 
As a result, communities susceptible to environmental pollution often lack 

effective legal mechanisms in their home countries to claim the violation of their 
rights. One alternative, under this particular circumstance, is to seek justice by 
bringing a lawsuit against the parent company in its home state, in what is known 
as ‘transnational court litigation’. Through this type of litigation, claimants often 

 
 
1 Carrie Bradshaw, ‘Corporate Liability for Toxic Torts Abroad: Vedanta v Lungowe in the 
Supreme Court’ [2020] 32(1) Journal of Environmental Law 139. 
2 Samvel Varvastian and Felicity Kalunga, ‘Transnational Corporate Liability for 
Environmental Damage and Climate Change: Reassessing Access to Justice after Vedanta 
v. Lungowe’ [2020] 9(2) Transnational Environmental Law 324. 
3 ibid. 
4 Marilyn Croser, Martyn Day, Mariette Van Huijstee, Channa Samkalden, ‘Vedanta v 
Lungowe and Kiobel v Shell: The Implications for Parent Company Accountability’ [2020] 
5 Business and Human Rights Journal 130. 
5 Felicity Millner, ‘Access to Environmental Justice’ [2011] 16 Deakin Law Rev 201. 
6 Varvastian (n 2) 324. 
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seek to prevent and stop harmful activities as well as obtain compensation outside 
their home country for the damage caused.7 

 
Varvastian argues that it may be advantageous to sue a parent company in 

its home state for the activities carried out by one of its foreign subsidiaries.8 For 
instance, parent companies often have greater financial resources to cover 
damages than their subsidiaries abroad. Likewise, other factors, such as a lack of 
legal expertise, cost of litigation, and ineffective enforcement in the subsidiary’s 
host state, could be crucial for the outcome of the case if the lawsuit is pursued 
locally. 

 
Traditionally, restrictions imposed by tort law and domestic rules lead to 

negative results for vulnerable or affected communities who start these sorts of 
claims.9 Over the last few years, however, domestic courts in developed countries, 
such as the United Kingdom, the Netherlands, and Canada, have challenged these 
traditional constraints and started to take a ‘new approach’ that sets an example 
for transnational litigation. In these cases, claims brought by foreign residents 
against a parent company for alleged harm abroad have proceeded in the 
company’s home jurisdiction. 

 
Following this ‘global trend’,10 on the 10th of April 2019, the Supreme Court 

of the United Kingdom (‘Supreme Court’) released a judgment which confirmed 
that an English domiciled parent company can be liable for environmental 
damage caused by one of its overseas subsidiaries located in Zambia.11 In Vedanta 
Resources Plc & another v Lungowe & others (Vedanta),12 the Supreme Court’s ruling 
allowed this case to proceed based on the possible duty of care the parent 
 
 
7 Hans van Loon, ‘Principles and building blocks for a global legal framework for 
transnational civil litigation in environmental matters’ [2018] 23(2) Oxford University Press 
324. 
8 Varvastian (n 2) 330. 
9 Dalia Palombo, ‘The Duty of Care of the Parent Company: A Comparison between 
French Law, UK Precedents and the Swiss Proposals’ [2019] 4 Business and Human Rights 
Journal 273.  
10 Richard B. Swan and Gannon G. Beaulne, ‘Legal uncertainty increasing when doing 
business abroad’ [2020] 1(7) Canadian Mining Journal 5.  
11 Lyra Jakulevičienė and Dovilė Gailiūtė-Janušonė, ‘The Scope of Legal Expectations from 
Business in Human Rights: Carrot or Stick?’ [2020] 8(2) Entrepreneurship and 
Sustainability Issues, Entrepreneurship and Sustainability Center 940.  
12 Vedanta Resources Plc & Anor (Apellants) v Lungowe & Ors (Respondents) [2019] UKSC 20. 
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company could owe to foreign claimants affected by the harmful operations of 
Vedanta’s foreign subsidiaries. Within this ‘new approach’, the British court also 
established that the parent company’s home state’s national courts might have 
jurisdiction to hear this case. 

 
This article seeks to explore the Supreme Court’s judgment, which is 

expected to influence the reasoning of other courts in countries where parent 
companies are located and address some key questions which arise 
simultaneously,13 such as: which factors did the Supreme Court take into account 
when adopting this ‘new approach’? What was the tribunal’s reasoning regarding 
the claimant’s right to access to environmental justice? How likely is it that this 
approach will fulfil the objective of providing justice to the claimants? Will this 
judgment create incentives for parent companies to be liable for polluting 
operations of their subsidiaries?  

  
An examination of the Supreme Court’s ruling is convenient for several 

reasons. First, although this decision has not gone unnoticed among international 
environmental law scholars, the adoption of this ‘new approach’ has not yet 
generated a significant level of in-depth discussions. Additionally, the existing 
literature tends to pay more attention to the developments of parent company 
liability for environmental rights harms caused by their subsidiaries, leaving aside 
the analysis of how likely this ‘new approach’ will meet its desired objectives. 
Furthermore, while academic attention has focused on the relevance of this 
decision, stating that the Supreme Court’s judgment could give an impetus to 
future claims and have significant consequences,14 little of the existing literature 
pays attention to the downsides or potential risks of such an approach. 
 

In this regard, this article argues that although the Supreme Court’s decision 
aims to give access to justice to a particular community harmed by environmental 
pollution, the judgment does not provide a generally effective legal remedy to 
vulnerable people on every occasion. Moreover, it is questionable whether the 
adoption of this ‘new approach’ will encourage parent companies to adopt 
measures oriented towards compliance with international environmental 
standards. Instead, this article argues that the Supreme Court’s ruling could lead 
 
 
13 Andrew Sanger, ‘Parent company duty of care to third parties harmed by overseas 
subsidiaries’ [2019] 78 The Cambridge Law Journal 489. 
14 Varvastian (n 2) 325. 
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parent companies to assume less responsibility and be less transparent regarding 
operations carried out by their overseas subsidiaries. 

 
Part I summarises the UK Supreme Court judgment. Since the emphasis of 

this article is on general debates, the analysis leans towards the reasoning behind 
the Supreme Courts’ justification to adopt the ‘new approach’. Specifically, it 
briefly explains and describes the grounds of this approach regarding the parent 
company’s duty of care, the proper place to bring the claim, and the claimants’ 
access to substantial justice. Part II discusses access to justice from two different 
perspectives: (A) as a human right and (B) for environmental matters. This 
analysis helps in understanding how the reasoning of the British court could 
contribute to the aforementioned ‘global trend’. Part III attempts to critically 
illustrate the downsides and limitations of the approach adopted in the judgment, 
which could result in potentially harmful consequences to vulnerable 
communities in the long term. Finally, the Conclusion summarizes the main ideas 
developed in this article. It is worth noting that it is not within the scope of this 
article to discuss a case where a parent company has been involved in polluting 
activities abroad, neither is it the objective to examine cases in which damage has 
been caused by subsidiaries incorporated in the parent company’s home state. 

  I. THE ADOPTION OF A ‘NEW APPROACH’ 

This section will briefly summarize the judgment in Vedanta15 which has 
signalled promising developments regarding the establishment of parent company 
accountability for harms caused by its foreign subsidiaries.16 Before doing so, 
however, it is worth mentioning that this section’s purpose is to explore general 
arguments and approaches relevant to the questions addressed in this article. 
Thus, instead of addressing all of the arguments and particularities raised in this 
case, the following discussion is held general and puts aside specific details and 
complexities. In this regard, from the four major issues brought before the 
Supreme Court, this section only examines the following: (i) real triable issue, (ii) 
proper place, and (iii) substantial justice, leaving out the analysis of abuse of 
European Union (‘EU’) Law.  

 
 

 
 
15 Vedanta (n 12). 
16 Croser (n 4) 136. 
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A. Facts of the case 

In 2015, a group of 1,826 rural citizens from the Chingola District of 

Zambia filed a claim before the Technology and Construction Court High Court 

in England and Wales (TCC) against the mining company Vedanta Resources Plc 

(‘Vedanta’) and Konkola Copper Mines Plc (‘KCM’). Vedanta is a company 

incorporated in the United Kingdom17 and listed on the London Stock Exchange 

Market.18 It is the parent company of a large multinational corporate group that 

employs more than 80,000 people worldwide in operations including minerals, 

power, oil, and gas.19 Vedanta is the ultimate parent company of the subsidiary 

KCM, a public company incorporated and operating in Zambia. Alongside the 

Zambian government, Vedanta is the owner of the Nchanga Copper Mine 

(‘Copper Mine’), situated in the Chingola District of Copperbelt Province 

(Zambia). Although not fully owned by Vedanta, information published by this 

company emphasises that the ultimate control of KCM is not ‘to be regarded as 

any less than it would be if wholly owned’.20 

 

The plaintiffs claimed that the Copper Mine – reportedly the second largest 

in the world21 and the largest non-public employer in Zambia22 – repeatedly 

discharged toxic materials into local watercourses over the course of 15 years.23 

Since these watercourses were the only source of drinking water and irrigation for 

the villagers, they alleged that these discharges irreversibly harmed their health, 

livelihood, and farming activities.24 They also alleged personal injury, damage to 

property, loss of income, amenity, and enjoyment of land.25  

 

The claimants sued both KCM and Vedanta before the TCC in England. 

Although KCM is the owner and operator of the Copper Mine, they argued that 

 
 
17 Dominic Liswaniso Lungowe and Ors v. Vedanta Resources Plc and Konkola Copper Mines Plc 
[2016] EWHC 975 (TCC) (Lungowe) [13]. 
18 Bradshaw (n 1) 140. 
19 ibid. 
20 Vedanta (n 12) [2]. 
21 ibid [1]-[3]. 
22 Varvastian (n 2) 325. 
23 Vedanta (n 12) [1]-[3]. 
24 Lungowe (n 17) [12]. 
25 Vedanta (n 12) [1]-[3].  
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Vedanta maintained a high degree of control and direction over KCM’s mining 
operations. The plaintiffs based their claims mainly on common law negligence 
and breach of statutory duty in accordance with Zambian law.26 In particular, they 
claimed that, as the parent company established health, safety, and environmental 
standards for the KCM to comply with, Vedanta owed them a duty of care 
directly.27  

 
B. Real triable issue (Vedanta’s duty of care) 

To the Supreme Court, it was crucial to examine whether the claim 
contained a ‘real triable issue’ against Vedanta that was reasonable enough for the 
Court to serve KCM outside of its jurisdiction,28 as required by the necessary or 
proper party getaway.29 In this regard, the Supreme Court analysed if Vedanta had 
sufficiently intervened in the management of the Copper Mine to have assumed 
itself a common law duty of care to the plaintiffs.30 In particular, the Court 
evaluated whether Vedanta exercised a sufficiently high level of control and 
direction over the mining operations, with enough knowledge of the scope of 
KCM’s activities to damage surrounding watercourses through toxic matter 
discharges.31  

 
Vedanta argued that the claimants’ argument of neglecting a duty of care 

would cause a novel and controversial extension of the boundaries of 
negligence.32 In this sense, Vedanta claimed that it could not incur a duty of care 
by only establishing group-wide policies and expecting the management of those 
subsidiaries to comply with them.33 To Vedanta, there was thus no real triable 
issue against the company in its submission to the Supreme Court. 

 
The Supreme Court rejected Vedanta’s argument and concluded there was 

an arguable case against the parent company. It pointed out three different ways 

 
 
26 ibid [3].  
27 Lungowe (n 17) [31]. 
28 ibid [142]. 
29 Vedanta (n 12) [20]. 
30 ibid [44], [50]. 
31 ibid [55]. 
32 ibid [46]. 
33 Croser (n 4) 133. 
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in which parent companies incur a duty of care to affected individuals.34 First, by 
spreading deficient group-wide policies and guidelines containing systemic errors, 
which cause harm to third parties when implemented by a subsidiary. Second, by 
taking active steps to assure the implementation of group-wide policies by its 
subsidiaries. Third, by developing such policies, holding itself out as exercising 
supervision and control of its subsidiaries, even if it does not in fact do so. 

 
 As the question was to be examined on a case-by-case basis, the Supreme 

Court based its decision on Vedanta’s published documents and materials which 
reported on the implementation of its group-wide policies on environmental 
management.35 For example, the Court noted that the report ‘Embedding 
Sustainability’ emphasised the way Vedanta’s subsidiaries rested closely with the 
board of Vedanta.36 The Court’s ruling concluded that, through the published 
material, Vedanta asserted its own assumption of responsibility for both the 
establishment of proper group-wide standards of environmental control and 
sustainability and the implementation of those standards within the group 
through training, monitoring and enforcement.37  

 
Indeed, the judgment further emphasised that whether Vedanta owed a 

direct duty of care in a parent-subsidiary relationship depended on the extent and 
the way in which the parent company had the opportunity to supervise, control, 
or advise the management of the relevant operations of the subsidiary.38 In sum, 
the Court explained that Vedanta asserted its own assumption of responsibility 
for the maintenance of proper environmental control standards over its 
subsidiaries’ activities, and particularly, operations at the Copper Mine.39  

 
C. Proper place to bring the claim (Jurisdiction) 

The Supreme Court’s main question, however, was whether or not the 
plaintiffs could issue proceedings against Vedanta and KCM before English 
 
 
34 Vedanta (n 12) [52]-[53]. 
35 ibid [58]. 
36 ibid.  
37 ibid [61]. 
38 Lise Smit, Claire Bright, Irene Pietropaoli, Julianne Hughes-Jennett and Peter Hood, 
‘Business Views on Mandatory Human Rights Due Diligence Regulation: A Comparative 
Analysis of Two Recent Studies’ [2020] 5 Business and Human Rights Journal 264.  
39 Vedanta (n 12) [61]. 
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domestic courts.40 To bring an action against Vedanta in its home country, the 
claimants relied on the Recast Brussels Regulation,41 and to sue KCM outside of 
its jurisdiction, they relied on the necessary or proper party gateway of the English 
Civil Procedure Rules (CPR).42 

 
Both defendants, however, challenged the jurisdiction of English courts 

granted by the High Court Judge and the Court of Appeal by arguing that the case 
did not disclose a real triable issue against Vedanta to render KCM a proper party 
to proceedings in England.43 They argued that the claimants’ use of the Brussels 
Regulation resulted in an abuse of EU Law, since they were using a claim against 
the parent company in the UK for the sole purpose of attracting English 
jurisdiction against a foreign defendant (KCM), who is the real target of the 
claim.44 According to the defendants, the claimants could not prove that the 
company did anything sufficiently related to the Mine’s operation which gave rise 
to either a common law duty of care or a statutory liability as a participant in 
breaches of Zambian legislation.45 Furthermore, besides claiming that no real 
justiciable issue arose against Vedanta, they also affirmed that Zambia was the 
proper forum for the claim in which substantial justice could be achieved.  

 
As a general rule, English courts may be allowed to serve foreign defendants 

out of jurisdiction if the United Kingdom is the ‘proper place’ in which the case 
should be tried.46 In other words, England ought to be the appropriate forum, or 
forum conveniens.47 To decide whether or not this state is the appropriate forum, it 
is required to examine the connecting factors between the case and the relevant 
jurisdictions in which it could be litigated.48 As the Supreme Court mentioned, 

 
 
40 ibid [4]. 
41 Regulation (EU) 1215/2012 of the European Parliament and of the Council of 12 
December 2012 on jurisdiction and the recognition and enforcement of judgments in civil 
and commercial matters OJ L351/1. 
42 Civil Procedure Rules 1998 (UK), S.I. 1998 No. 3132, CPR Practice Direction 6B, para 
3.1. 
43 Dominic Liswaniso Lungowe and Ors v. Vedanta Resources Plc and Konkola Copper Mines Plc 
[2016] EWHC 975 (TCC) and Lungowe and Ors. v Vedanta Resources Plc and Konkola Copper 
Mines Plc [2017] EWCA Civ 1528, respectively.  
44 Vedanta (n 12) [18]. 
45 ibid [17]. 
46 Bradshaw (n 1) 144. 
47 Vedanta (n 12) [66]. 
48 ibid. 
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even if other connecting factors favour a foreign jurisdiction, the avoidance of 
irreconcilable judgments arising from proceedings in different jurisdictions 
against each defendant has frequently been found to be decisive in holding 
England as the proper place.49  

 
Nevertheless, in this particular case, the Supreme Court considered that the 

risk of avoiding irreconcilable judgments was not a decisive ‘trump card’.50 
Instead, it was just one factor considered in the Supreme Court’s analysis.51 In 
this sense, other connecting factors were analysed, such as the place where the 
alleged wrongful acts or omissions occurred, the place where the causative link 
between the allegedly negligent operation of the Copper Mine and the damage 
happened, the difficulties arising from language and monetary resources to travel 
to England, as well as the location of all important documentation of the case, 
which was located in Zambia.52 Thus, the Supreme Court concluded that Zambia 
was overwhelmingly the appropriate forum for the claim to be heard.53  

 
D. Substantial justice 

As explained above, a foreign jurisdiction would have been the proper place 
for the claim against KCM to be tried.54 Nonetheless, the Supreme Court held 
that, if there is convincing evidence of a real risk that substantial justice will not 
be achieved in that foreign jurisdiction, it might allow a foreign defendant to be 
served in England.55 Specifically, the Supreme Court asserted that where there is 
a risk of denial of substantial justice in a specific jurisdiction, it is unlikely for the 
jurisdiction to be the appropriate forum in which the claim can be most suitably 
tried for the interests of all parties and the ends of justice.56 To determine whether 
it was possible to obtain substantial justice in Zambia, the Court was required to 
carefully examine the distinctive evidence,57 specifically whether resources, such 

 
 
49 ibid [75]. 
50 ibid [84]-[87]. 
51 ibid. 
52 ibid.  
53 ibid [85]. 
54 ibid [88]. 
55 ibid. 
56 ibid. 
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as financial, legal, and technical expertise, were available to enable the effective 
litigation of this complex case.58 

 
The Supreme Court concluded that claimants lacked the sufficient resources 

to fund the trial themselves, even as a large group.59 In addition, the plaintiffs 
could not obtain legal aid for their lawsuit. Furthermore, since conditional fee 
agreements (CFAs) are unlawful in Zambia, the claimants were reliant on the 
available CFAs in England.60 In sum, as claimants faced significant barriers to 
obtaining effective litigation,61 the Court established that there was a risk of not 
obtaining substantial justice in Zambia. In this sense, the Supreme Court upheld 
the High Court and the Court of Appeal’s decisions, ruling in favour of the 
plaintiffs and dismissing both the defendant’s arguments against bringing their 
case in England.  

  II. UNDERSTANDING ACCESS TO JUSTICE 
 
Within transnational corporate liability litigation, Vedanta62 has become an 

important precedent for two main reasons.63 Firstly, as explained above, the UK 
Supreme Court has provided access to justice to foreign claimants. Secondly, since 
English companies are present worldwide, some of which own subsidiaries 
involved in polluting activities in host states, the judgment ‘opens the door’ to 
future claims brought to English courts for environmental damages.64 While the 
former is related to general access to justice, that is, for instance, claimants seeking 
to enforce a human right and obtain reparation for harm, the latter concerns 
access to justice regarding environmental issues. In order to understand the 
relevance of Vedanta65 and how this decision could motivate future claims,66 this 
section aims to examine the reasoning behind the adoption of the Supreme 
Court’s ‘new approach’ in relation to access to justice.  
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A. Access to justice as a human right 

Access to justice emerged in customary international law as part of state’s 
responsibility for injuries to aliens.67 This concept has been documented in several 
fields of law, including human rights law68 and environmental law.69 Under a 
general approach, access to justice in international law refers to the possibility for 
individuals to bring their claims before a tribunal and have a tribunal adjudicate 
them.70 The term has been used as a synonym of judicial protection, as it describes 
the right of any individual to seek a remedy before a court or judicial body. In the 
application of the law, this judicial body must guarantee both independence and 
impartiality. From a more specific approach, access to justice does not only refer 
to the right of a person to enter a court of law. It also refers to the right to have 
their claim heard and adjudicated in accordance with standards of justice and 
fairness.71 The third aspect of this concept has been used to report the legal aid 
for people with less financial resources.72 Under this narrower approach, the 
impediment to access of justice occurs when judicial remedies are only available 
to people with enough available resources, which allows them to hire lawyers and 
meet the administration of justice. 

 
Access to justice, thus, arises as a tool to ensure the protection of a human 

right that has been violated, regardless of whether it was committed by a private 
entity or a state official.73 In this sense, accessible remedies must be available 
within domestic legal systems, so individuals are ensured the protection of their 
 
 
67 Franceso Francioni, ‘The Rights of Access to Justice under Customary International 
Law’ in Francesco Francioni (ed), Access to Justice as a Human Right (Oxford University Press 
2007) 2. 
68 See the Universal Declaration of Human Rights (UDHR), Article 8; European 
Convention on Human Rights and Fundamental Freedoms (ECHR), Article 13; American 
Convention on Human Rights (ACHR); African Charter on Human and Peoples’ Rights 
(ACHPR). 
69 See the Rio Declaration on Environment and Development, Principle 10; Convention 
on Access to Information, Public Participation in Decision-making and Access to Justice 
in Environmental Matters (Aarhus Convention), Aarhus (Denmark), Article 9. 
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human rights.74 Furthermore, the protection of human rights is only guaranteed 

when effective judicial remedies are available.75 This has been confirmed by 

multiple international instruments which have recognised the right to access to 

justice. For instance, the United Nations Universal Declaration of Human Rights 

(UDHR) establishes the right of every person ‘to an effective remedy by the 

competent national tribunals for acts violating the fundamental rights granted to 
him by the constitution or by law’.76  

 

In addition, states have acknowledged this right in regional human rights 

treaties. The European Convention on Human Rights (ECHR), for example, 

establishes that anybody whose rights and freedoms are violated shall have an 

effective remedy before a national authority.77 Likewise, the American 

Convention on Human Rights (ACHR) recognises the right to judicial protection 

and establishes that every person ‘has the right to simple and prompt recourse, or 

any other effective recourse, to a competent court or tribunal for protection 

against acts that violate his fundamental rights’.78 Not only do these multilateral 

treaties demonstrate that access to justice is broadly recognised as a human right; 
since it is possible to obtain a remedy, these treaties also confirm this right’s 

procedural character.79  

 

It is worth noting that, since access to justice arises as a consequence of the 

breach of the enforcement of other substantive rights, it is not recognised as a 

self-standing human right.80 Instead, access to justice is considered to be a 

procedural guarantee, as its existence is subjected to the extent that there is a 

substantive enforceable right. In this sense, the term ‘enforceable right’ is 

important for practical reasons. Since not all human rights are enforceable 

through judicial means, there is a fundamental distinction between, on the one 
side, civil and political rights, and, on the other side, economic, social, and cultural 

rights. While the former entails ‘negative’ obligations upon states, the latter 

imposes ‘positive’ obligations. In other words, the first category of rights is 

enforceable before domestic courts and ought to be implemented without delay, 
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75 Francioni (n 67) 1.   
76 Universal Declaration of Human Rights (UDHR) art 8.  
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by passing laws and designating state officials to enforce this enacted legislation.81 
The second category, however, ought to be implemented at a policy level.82  

 
Thus, while it is possible to fully enforce the first category of rights through 

good governance and non-interference in human liberty spheres, states require 
economic resources to enforce the second category.83 Although is not justifiable 
to maintain a rigid distinction between both categories for the purpose of 
determining the legal basis and scope of access to justice today,84 when dealing 
with human rights violations states have discretion to decide available remedies. 
In fact, international law has not yet prescribed forms in which access to justice 
should be provided.85  

 
B. Access to environmental justice 

Access to justice for environmental matters is at the convergence between 
procedural human rights, environmental law, and good governance.86 This right 
has been recognised in various international instruments. For instance, principle 
23 of the United Nations World Charter (1982) states that everyone ‘shall have 
access to means of redress when their environment has suffered damage or 
degradation’.87 Principle 10 of the Rio Declaration (1992) also establishes that,88 
at a national level, each individual has three different pillars of rights: (i) the right 
to access information concerning the environment; (ii) the right to participate in 
decision-making processes; and (iii) the right to effective access to judicial and 
administrative proceedings, including redress and remedy.  

 
The first international treaty that addressed access to environmental justice 

was the Convention on Access to Information, Public Participation in Decision 
Making and Access to Justice in Environmental Matters (1998) (Aarhus 
Convention). In article 9, the Aarhus Convention internationally codifies 
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minimum standards with respect to the three pillars of this procedural human 
right: (i) access to environmental information; (ii) public participation in 
environmental decision-making; and (iii) access to justice for environmental 
matters.89 Not only do those pillars set a benchmark for attaining environmental 
democracy but they also demonstrate the intersection between human rights and 
environmental law.90 Indeed, as Redgwell explains, article 9 of the Aarhus 
Convention appears to be an application of the right to a fair hearing (Article 6(1) 
of the European Convention on Human Rights (ECHR)) which has been adapted 
to environmental issues and their specific characteristics.91  

 
Although the Aarhus Convention symbolises a major improvement for the 

critical issue of enforcement of environmental law,92 it is still a regional treaty and 
thus does not apply worldwide. Therefore, regardless of the progress on good 
governance and public participation in international forums, such as the United 
Nations Conference on Environmental and Development (UNCED) (1992) and 
the World Summit on Sustainable Development (WSSD) (2002), there remains a 
gap in the international legal framework for access to justice in environmental 
matters.93 

 
Nevertheless, although current international legal instruments are not 

binding, access to environmental justice is an emerging principle of environmental 
law. Therefore, even if there is an absence of provisions in international 
environmental treaties, access to environmental justice is widely accepted by states 
today.94 As Listiningrum mentions, the definition in Principle 10 of the Rio 
Declaration contains the word ‘shall’, which expresses the opinion juris character of 
this principle.95 Furthermore, it is important to emphasise that it is more likely to 
achieve this procedural human right through (i) the right to a fair trial and other 
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provisions of human rights instruments and (ii) a deeper integration between 
environmental law and human rights.96 In sum, access to environmental justice 
involves a variety of rights, such as the right to bring proceedings before courts, 
the rights of merits and judicial review, and the right to enforce breaches of 
environmental laws.97  

 
C. Access to justice in Vedanta 

Access to justice was a crucial consideration in the Supreme Court’s 
reasoning to decide the ‘proper place’ issue in Vedanta.98 When the Court decided 
whether England was the forum conveniens for litigation, it evaluated a variety of 
factors, such as the risk of irreconcilable judgments and where the polluting 
activities happened. However, in determining whether there was a real risk that 
substantial justice would not be achieved in Zambia, the decisive factors were the 
following: (i) cost of litigation which claimants cannot afford; (ii) lack of technical 
expertise; and (iii) civil procedural arrangements which are more favourable in the 
parent company’s home country.  
 

It could be argued that the Supreme Court’s approach was based mainly on 
the narrowest definition of access to justice. The Court, for instance, did not 
recognise corruption risks or the tribunal’s lack of independence and impartiality 
in the plaintiffs’ home state.99 Instead, the Court concluded that claimants do not 
have access to justice because both legal and technical aids in Zambia are only 
available to those with sufficient financial resources.100 In this regard, since 
Vedanta101 offers the claimants access to judicial proceeding and an effective 
remedy to protect their rights, it could also be argued that the Court’s decision 
confirms the third pillar of access to environmental justice, namely the right to 
effective access to justice regarding environmental issues. 
 

As it has been explained, the right of access to justice is not a self-standing 
individual right since it arises as a consequence of the breach of another 
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substantive enforceable right.102 In this sense, despite the Supreme Court’s 

recognition of effective access to justice for environmental matters, it would be 

interesting to examine which ‘substantive right’ was violated in the current case.  

 

Human rights law only gives limited recognition of substantive rights to the 

environment. This can be found at a regional level,103 where in some cases it has 

been recognised that environmental justice is based on the right to a healthy and 

safe environment.104 For instance, article 11 of the 1988 Protocol to the American 

Convention on Human Rights (ACHR) establishes that everybody ‘shall have the 

right to live in a healthy environment’.105 Also, the African Charter on Human 

and People’s Rights states that every person ‘shall have the right to a general 

satisfactory environment favourable to their development’.106 

 

However, it remains difficult to find any direct rights to enjoy a clean and 

healthy environment.107 Instead, it is more common to find indirect recognition 

of environmental rights. In Yanomami,108 for instance, the Inter-American 

Commission on Human Rights alleged a right to life and to the preservation of 

health and well-being.109 Likewise, the European Court of Human Rights has 

indirectly recognised environmental rights through existing rights, i.e. the right to 

private, home, and family life.110 In this regard, the question of the substantive 

right to be enforced will remain unanswered for now until a court renders a final 

decision regarding liability for environmental pollution. Still, it could be argued 

that the UK Supreme Court leans towards indirect recognition of environmental 

rights through insisting that the parent company could owe a duty of care.  
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The Supreme Court’s decision in Vedanta is important because,111 for the 

first time, a domestic court agreed to hear claims against parent companies that 
could be liable for their subsidiaries’ activities abroad. Unlike other forums, such 
as the United States which limits the jurisdiction of its country when dealing with 
transnational claims brought under the Alien Tort Statute (ATS), Vedanta112 
reflects a rising tendency among the tribunals of parent companies’ home states 
in agreeing to have jurisdiction to hear such cases. Furthermore, in some cases, 
domestic courts, following this global trend, have found the parent companies 
liable. For instance, less than a month after Vedanta was rendered,113 a Dutch 
court ruled in Kiobel v. Shell114 that it has jurisdiction to hear a case against a parent 
company incorporated in the Netherlands and its Nigerian subsidiary for alleged 
human rights violations. 

 
Even if the Supreme Court concluded that a foreign court could be a more 

appropriate place for the proceedings, it is worth noting that Vedanta115 expanded 
the premises for claimants to seek and pursue substantial justice.116 Nevertheless, 
the Supreme Court stated that when deciding access to substantial justice, not 
only is lack of funding considered difficult to analyse, but also the lack of technical 
expertise is an issue that needs to be carefully examined. In other words, to 
prevent creating a blanket precedent, the Supreme Court highlighted a need to 
evidence particular circumstances in each case.117 

  III. DOWNSIDES OF THE ‘NEW APPROACH’ 

Since Vedanta’s judgment was rendered in 2019,118 it has been argued that 
the decision has become a ‘steppingstone’119 on the way to access justice and claim 
damages for environmental damage committed by private polluting entities. Since 
the Supreme Court’s decision established that plaintiffs are capable of starting 
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proceedings against parent companies before British courts, there almost appears 

to be the presumption that the adoption of the ‘new approach’ must be a positive 

development.120 As explained in the previous section, Vedanta121 recognises more 

grounds for claimants to bring lawsuits against parent companies in England. 

Nevertheless, it is still hard to evaluate if all affected communities in similar 

circumstances would have an equal opportunity to do so. 

 

In this regard, the Supreme Court’s decision still leaves some questions 

unanswered: How likely is it that this approach would fulfil the objective of 

providing justice to the claimants? Will this judgment create incentives for parent 

companies to be liable for polluting operations of their subsidiaries? Which are 

the downsides of the ‘new approach’? This section’s purpose is to address these 

questions. In particular, it seeks to explore and criticize the assumption that the 

Supreme Court’s decision will ‘open the door’122 and ‘give an impetus’123 to future 

claims for environmental harm to be brought to English domestic courts. 

 

This article argues that the Supreme Court’s decision does not provide an 

effective legal remedy to vulnerable communities as a general rule. First, since the 

Court established limits on jurisdiction based on the plaintiffs’ specific 

characteristics in this particular case, it is questionable whether other claimants 

would have similar outcomes in future cases. Second, provided that control and 

direction of subsidiaries prevails on a voluntary basis, the Supreme Court’s 

judgement may lead parent companies to reconsider such practices, and 

eventually withdraw them. Consequently, the Court’s ruling could lead parent 

companies to assume less responsibility and be less transparent regarding 

operations carried out by their foreign subsidiaries. Such reasoning of voluntary 

responsibility assumption for the maintenance of proper environmental standards 

over subsidiaries’ operations might not help claimants against corporate groups 

in future cases. It is thus questionable whether the adoption of the ‘new approach’ 

would encourage parent companies to maintain or adopt measures oriented 

towards compliance with international environmental standards.  
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A. Regarding jurisdiction 

A universally accepted principle of corporate law states that companies have 

separate personalities and a shareholder’s liability is limited.124 Therefore, under 

this principle, known as the Salomon principle,125 a corporation can be sued in its 

own name, as a different legal entity, separately from its shareholders, directors, 
and employees. Thus, this principle creates the ‘corporate veil’ which separates 

actions of an organisation from those of its shareholders, which can also be 

applied to corporate groups.126 

 

In this sense, a parent company, as the owner of (up to) several other 

corporations, is not normally held legally responsible for its subsidiaries’ 

operations,127 and for their illegal actions or omissions. However, this principle, 

which represent economic benefits, also contribute to externalising both 

environmental harm and corporate irresponsibility.128 In fact, it has been argued 

that the way a corporate legal form is constituted is not an economic necessity but 

a structure that institutionalises irresponsibility.129 Indeed, in a corporate group 
context, parent companies are generally able to obtain the economic benefits of 

the subsidiaries they own and, at the same time, be protected from their liability.130 

 

Nevertheless, although as a general rule, parent companies are not liable for 

their subsidiaries’ actions, some exceptions apply to the general principles of 

corporate separateness.131 Under certain circumstances, the corporate veil may be 
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pierced;132 examples of such being when the subsidiary is just a mere alter ego of 
its parent company,133 when the subsidiary is used for unlawful purposes,134 or 
when the parent company is directly controlling its subsidiary.135  

 
As veil piercing has become increasingly strict, some courts have developed 

a new approach to hold parent companies responsible for their subsidiaries’ 
operations. For instance, courts have recognised that a duty of parent companies 
is related to the supervision of subsidiaries.136 Thus, it has been argued that this 
approach could lead parent companies to be directly responsible for the harm 
created by their subsidiaries. 

 
Some scholars have argued that because Vedanta recognised parent 

company liability,137 it might be easier to bring a lawsuit against parent companies 
domiciled in the UK for actions made by their foreign subsidiaries.138 However, 
nothing in the ruling supports the idea that piercing the veil within corporate 
groups would be easier in the future. Even though the plaintiffs had a favourable 
outcome in Vedanta, 139 it is yet unclear that other claimants would have an equally 
favourable result in the future.  

 
In fact, even if the Supreme Court’s decision permitted affected people to 

bring future claims in England against both the parent companies and their 
subsidiaries, it would be interesting to examine whether this ruling’s approach 
responds only to particular characteristics of Vedanta.140 This would thus allow 
for an analysis of whether Vedanta141 has placed the threshold to substantial justice 
excessively high.142 
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In this sense, although Vedanta143 could be held accountable as a parent 

company when the case proceeds to trial, one could argue that this is because the 
Supreme Court took into account the economic situation of the host country and 
the financial resources of the claimants. Indeed, not only did the Supreme Court 
conclude that Zambia is one of the poorest countries in the world,144 but also that 
the claimants did not have enough resources to pay for lawyers and start 
proceedings in their home country. In this regard, if the claimants were to be from 
a more economically advantaged jurisdiction in which legal aid and technical 
expertise were available, the Court might have adopted a different decision, as 
access to justice would not be an issue.  

 
Furthermore, although the Supreme Court concluded that there is a high 

risk of corruption in Zambia and that the Zambian government holds a large 
minority stake in the Copper Mine,145 the Court’s decision was not based on either 
lack of independence in Zambian’s judiciary nor lack of fair procedure.146 Hence, 
this reasoning confirms that the Supreme Court was focused mainly on the 
economic situation of the claimants. Additionally, by concluding that the risk of 
irreconcilable judgments is no longer a decisive factor, the Supreme Court 
reintroduced forum non conveniens.147 In this sense, the supposed doors that would 
allow claimants to start a trial before English courts are not fully opened, and the 
analysis might shift to analysing the limits of substantial justice.148 

 
B. Regarding the parent company's duty of care 

Regarding the parent company’s duty of care, some have suggested that the 
judgment extended this obligation beyond the court’s previous findings.149 
Likewise, it has been argued that the concept of this duty was even extended 
outside the reach of corporate groups.150 Unlike in previous cases, such as Chandler 

 
 
143 Vedanta (n 12). 
144 ibid [90]. 
145 ibid [2].  
146 ibid [89]. 
147 Bradshaw (n 1) 145. 
148 ibid 146. 
149 Samantha Hopkins ‘Vedanta Resources Plc and Another v Lungowe and Others’ [2019] 
70 Northern Ireland Legal Quarterly 371. 
150 Sanger (n 13) 488; Hopkins (n 149) 371. 



       Corporate Liability Litigation and Access to Environmental Justice Vol. VI 242 

v Cape Plc,151 in which an English court recognised a duty to employees of a 
parent’s subsidiary for asbestos exposure, the Supreme Court concluded in 
Vedanta152 that the duty of care also involves neighbours and communities 
affected by environmental pollution.153 Interestingly, under general tort law 
principles governing third parties, the Supreme Court did not find much of a 
difference between the condition of the mentioned employees and neighbours.154 

 
Indeed, instead of extending the boundaries of parent companies’ duties, 

Vedanta’s ruling155 only confirmed those boundaries to an extended group of 
stakeholders.156 Furthermore, Vedanta has established a straight forward reading 
of liability,157 where a parent company has assumed responsibility voluntarily in 
writing.158 If we take into consideration that, as explained before, corporate law 
aims to restrict each company’s liabilities within a corporate group, then it 
becomes challenging to explain how responsibility can be said to have been 
deliberately assumed.  

 
Furthermore, if the purpose of the claimants is to pierce the corporate veil, 

the Supreme Court’s reasoning regarding the responsibility analysis may not be 
convenient.159 In fact, as a result of the Supreme Court’s decision in Vedanta,160 
parent companies might adopt different strategies to address environmental issues 
and avoid environmental lawsuits, especially in poor countries. For instance, 
parent companies could withdraw themselves from group-wide disclosure and 
management of their subsidiaries. Likewise, parent companies could take a 
‘hands-off’ strategy and become less involved in their subsidiaries’ activities.161 In 
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this sense, Vedanta162 may encourage corporate retreats from publishing 
company-wide management protocols. Companies running business operations 
worldwide may review their available tools to evaluate and supervise matters of 
international law involving their subsidiaries.163 This would include an in-depth 
examination of corporate social responsibility policies, including the risks such 
policies could represent, such as the probable exposure for publicly outlining 
group-wide management, training and practices.164  

 
Up until now, challenging jurisdiction was the main strategy of parent 

companies involved in transnational claims. However, as the Supreme Court 
assessed the parent company’s public materials and information, this strategy 
could change. Consequently, Vedanta’s ruling165 could create an incentive for 
parent companies located in developed countries to avoid publishing information 
about their relationship with their overseas subsidiaries, or avoid close supervision 
of their subsidiaries, therefore, making future cases harder for claimants. 

CONCLUSION 

Litigation related to environmental pollution and human rights has been 
increasing at an unprecedented pace on a global level. Corporate groups’ activities 
sometimes generate adverse impacts on local communities in developing 
countries, creating challenges for the law and its traditional methods.166 In order 
to guarantee that communities’ rights are respected, states are enforcing 
environmental laws with greater attention. However, not all countries can enforce 
such laws, leaving vulnerable communities without effective remedies to protect 
their rights. 

 
In this regard, Vedanta has become a relevant ruling for allowing lawsuits to 

proceed in the parent company’s home state,167 based on the possible duty of care 
it could owe to foreign claimants affected by its subsidiaries’ operations abroad. 
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This decision, which represents a ‘new approach’, will have a considerable impact 
on the reasoning of domestic courts worldwide as it has provided access to justice 
for foreign claimants in transnational corporate litigation. 
 

However, this article demonstrated that, although Vedanta has given access 
to environmental justice to a particular community harmed by environmental 
pollution,168  it is questionable whether the adoption of a ‘new approach’ will 
provide a generally effective legal remedy to vulnerable groups. This article argued 
that there are two main difficulties associated with the reasoning behind the 
Supreme Court’s decision. First, the judgment placed some limits to jurisdiction, 
focusing mainly on specific characteristics of the case, such as the economic 
situation of the host country and the financial resources of the claimants. 
Additionally, regardless of what some scholars argue, the Supreme Court did not 
extend the parent company’s duty of care. The success of each proceeding will be 
determined by particular facts, connecting factors towards another jurisdiction, 
and the level of control established by the parent company over the subsidiary. 

 
Likewise, the Supreme Court’s decision may have implications concerning 

parent companies’ willingness to establish and carry out environmental policies 
centrally, which results in them taking a ‘hands-off’ strategy towards their 
subsidiaries’ activities. Thus, the Supreme Court’s ruling could encourage parent 
companies to be less transparent and to assume less responsibility about activities 
carried out by their subsidiaries abroad. Furthermore, while this judgment aims to 
provide access to justice to affected people who are not able to access justice in 
their home countries’ tribunals, by taking this ‘new approach’, judicial systems in 
host countries would remain inadequate forums to give effective legal remedies 
to vulnerable communities. This is especially true if the harmed people were 
affected by subsidiaries owned by parent companies incorporated in countries not 
keen to adopt this approach. These difficulties might weaken the legitimacy of the 
judgment and could have potentially negative effects for vulnerable communities 
in developing countries.  

 
In sum, this article attempted to demonstrate the downsides of the Vedanta 

judgment.169 Although the liability of parent companies for environmental 

 
 
168 ibid. 
169 Vedanta (n 12). 
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damage caused by their foreign subsidiaries could provide access to justice for 
foreign claimants in transnational corporate liability litigation, it has potentially 
harmful consequences to affected communities. In this sense, unless legal reforms 
are introduced to establish clear responsibilities for parent companies and their 
subsidiaries, vulnerable groups will not have effective legal remedies.  
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Dear Editor, 

‘Consent’ rightfully occupies a central role in the normative justification for 
the existence of data protection law (‘DP law’). However, the extent of DP law’s 
restrictions on the processing of personal data should not be equated with 
consent-based restrictions. Normative priority given to consent in EU DP law is 
justifiable given that Article 8 of the Charter of Fundamental Rights (‘CFR’) makes 
express reference to consent. However, consent has played too large a role in the 
legitimation of data processing, notwithstanding the imposition of requirements 
imposed on ‘true’ consent. Examples include the General Data Protection 
Regulation’s (‘GDPR’) conditions for consent contained within its definition in 
Article 4(11) and the role of consent in promoting the extensiveness of 
transparency rules. Accordingly, it will be argued that data protection ought to 
move away from its proceduralist preoccupation with consent and transparency 
and focus on substantive restrictions on the use of personal data that requires 
regulators to shed the fear of paternalism.  

On the face of it, data subject consent is merely one of six legal grounds for 
the processing of personal data provided by Article 6(1) GDPR.1 However, this 
belies the more extensive normative role that consent plays, if not in the 
formulation of legal grounds, then in the extant ‘notice and consent’ paradigm of 
DP law.2 To a limited extent, this focus is justified: the new fundamental rights 
vires for data protection in the EU – Article 8 of the CFR –  expressly states that 
personal data ‘must be processed fairly for specified purposes and on the basis of 
the consent of the person concerned or some other legitimate basis laid down by 
law’.3 Thus, despite the presence of other grounds for the lawful processing of 
personal data under the GDPR, a continued perception that consent is primus inter 
pares is unavoidable. 

 
 
 
1 Regulation 2016/679 on the protection of natural persons with regard to the processing 

of personal data and on the free movement of such data, and repealing Directive 95/46 

(GDPR) (2016) OJ L119/1, art 6(1). 

2 Fred H Cate, ‘The Failure of Fair Information Practice Principles’ in Jane K Winn (ed), 

Consumer Protection in the Age of the Information Economy (Ashgate 2006). 
3 Charter of Fundamental Rights of the European Union (2012) OJ 1 326/391, art 8(2). 
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This is manifested in practice as the vast majority of personal data is 

processed on the basis of data subject consent. All other grounds for processing 

are subject to twofold substantive restrictions: first, by the ‘necessity’ requirement 

on the face of the ground; and second, through the data minimisation principle 

under Article 5(c). Although data processed with consent is also subjected to data 

minimisation, the purpose for which consent is acquired can be expanded to 

render moot any protection provided by the principle. Accordingly, the consent 

ground allows for a far greater scope of purposes for which controllers may legally 

process data, giving it a central role in practice. In the previous regulatory regime 

under the Data Protection Directive (‘DPD’), the predominance of user consent 

was expressly flagged by Article 29 Working Party – the EU advisory body 

established under by DPD – as an area of concern. This was due to data 

controllers’ unnecessary use of consent where other, more limiting, grounds 

would be better suited to the relevant circumstance.4 

The prioritisation of consent as a regulatory lodestar is evident when the 

GDPR is considered on the whole. The principles relating to the processing of 

personal data in Article 5 intimate an approach to data protection that has a 

substantive focus – e.g., in the principle of purpose limitation, data minimisation, 

and accuracy. Yet, the remainder of the GDPR, as a rule-based framework, 

appears to be firmly proceduralist in its inclination. Therein, ‘consent’ is 

emblematic of a broader regulatory posture that focuses on the responsibility of 

the data subject as an active participant in the protection of their own personal 

data. At the outset, the apparent stringency of Article 4(11) prescribing that 

consent to data processing be ‘freely given, specific, informed and unambiguous’ 

obscures the imposition of a regulatory burden on the data subject.5 Despite 

restricting the mechanisms through which potential data controllers may receive 

consent, the substantive efficacy of those requirements is dependent on the 

potential data subject’s active participation. In other words, such restrictions are 

only restrictions in practice if the subject is sufficiently informed and has sufficient 

ability to consider the consequences of data processing and to, if necessary, 

withhold consent. 

 
 
4 Article 29 Data Protection Working Party, Opinion 15/2011 on the Definition of Consent 
(WP187, 01197/11/EN) 10.  
5 GDPR, art 4(11).  
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Hence, within the overall scheme of DP law, an understanding of the role 

of ‘consent’ must also consider its essential relationship to the notion of, per the 
Working Party, ‘informational self-determination’.6 Conceived in this way, the 
normative justification for consent is shared with that of the extensive GDPR 
provisions relating to transparency and control in Articles 12-22. Proactive 
transparency under Article 13 can be traced back to the notion of informed 
consent, whereas modalities of control rights under Articles 15-22 can be 
associated with the notion of ongoing consent where, per Article 7(3), the data 
subject has a ‘right to withdraw [their] consent at any time’.7 As with the conferral 
of consent itself, the efficacy of these provisions in protecting personal data is 
dependent on the data subjects themselves exercising their regulatory agency. 

The importance given to consent, broadly understood, in the context of data 
protection is not inherently problematic. What is given importance is consent’s 
priority over substantive restrictions on data processing, namely prohibitions on 
certain forms of processing. The focus on informational self-determination – in 
the form of consent, transparency, and control – makes the GDPR’s 
centralisation of consent vulnerable to the same criticism Cate makes of the fair 
information practice principles. That is, there is an inappropriate substitution of 
consumer choice in place of more direct protections of the consumers’ interests. 
Although Cate’s criticism focuses on the disappearance of the protection of data 
subjects’ privacy interests,8 the general absence of privacy in the GDPR means 
that the normative focus in EU DP law should shift to the protection of personal 
data per se. Of course, this has a robust legal basis given the presence of the right 
to personal data protection in primary EU law via Article 16 TFEU and Article 8 
CFR. 

Quelle persuasively argues that the prevalence of the consent, notice, and 
control paradigm stands in the place of more interventionist regulations, which 
would address data protection interests paternalistically.9 To a large extent, such 
 
 
6 Article 29 Data Protection Working Party, 9. 
7 GDPR, art 7(3). 
8 Cate (n 2) 357-9. 
9 Claudia Quelle, ‘Not Just User Control in the General Data Protection Regulation: On 
the Problems with Choice and Paternalism, and on the Point of Data Protection’ in 
Lehman and others (eds), Privacy and Identity Management: Facing up to Next Steps (Springer 
2017) 146. 
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mutual exclusivity is real. An imposition of substantive restrictions on certain 
forms of data processing is a limitation of data subjects’ personal agency to 
consent to that processing. Doing so requires giving normative precedence to the 
interest justifying substantive restrictions over the data subject’s ability to do as 
they wish with their data. This concession to paternalism, no matter how marginal, 
necessarily undermines a consent-absolutist approach which holds that any form 
of data processing can be made legal if accompanied by an appropriate degree of 
notice and consent. 

Yet, the necessity of paternalism in itself should not be seen as determinative 
of a reason why a firm movement away from consent is undesirable. Indications 
of a willingness to isolate certain forms of data and processing as carrying a 
particular risk are already evident in the GDPR’s regimes relating to special data 
and rules relating to impact assessment. Although the concept of sensitive or 
special data has been a consistent feature in EU DP law since its inception, it is 
no less significant insofar as its existence as an area which, per the Working Party, 
has been given particular regulatory attention on the ‘presumption that the misuse 
of [sensitive data] could have more severe consequences on the [data subject’s] 
fundamental rights, such as the right to privacy and non-discrimination than 
misuse of other, “normal” data’.10 Therein lies an acknowledgement that there is 
a proper role for regulators to integrate within the regulatory regime structures 
which factor in the potential consequences of misuse. This stands in contrast to 
a stance which shifts the cognitive load onto the data subject in relation to their 
exercise of their power to give consent and, later, in the exercise of transparency 
and control rights. Although the impact assessment regime under Articles 35-36 
is primarily procedural, it contains elements of a more substantive and 
paternalistic approach to regulation in the presence of Article 35(3), which 
prescribes certain instances where an impact assessment is necessary, specifically 
where there is ‘automated’ and ‘systematic and extensive evaluation’ of personal 
information, ‘processing on a large of [special data]’, or ‘large scale’ ‘systematic 
monitoring of a publicly available area’.11  

 

 
 
10 Article 29 Data Protection Working Party, Advice Paper Ron the special categories of data 
(‘sensitive data’) 4. 
11 GDPR, art 35(3). 



2020 LSE LAW REVIEW 251 

 

Both the sensitive data regime and the isolation of specific processing-

related activities for special regulatory scrutiny exhibits the seeds of, per Mayer-

Schönberger and Cukier, a DP framework that is ‘focused less on individual 

consent at the time of collection and more on holding data users accountable for 

what they do’.12 Such an adjustment to the normative priorities in DP law would 

be justified on the basis of the significant factual overlap between the entities that 

process large amounts of data in largely opaque and potentially objectionable ways 

and those whose consent is binary, insofar as their terms are non-negotiable. Key 

examples of entities are, of course, those which constitute the infrastructure of 

the internet like social media companies and search engine operators. Despite the 

recognition in Recital 43 GDPR that instances of a ‘clear imbalance’ between the 

controller and subject can cast into doubt whether consent was given ‘freely’,13 

this recognition is insignificant insofar as it does not manifest in paternalistic 

approaches which are more willing to intervene and nullify the validity of consent 

or, as stated before, impose additional substantive restrictions on top of consent. 

In conclusion, although consent has a rightful place at the core of DP law, 

its prominence should not be over-stated and over-applied. Instead, it must be 

accepted that the current context within which DP law exists means that consent 

and its attendant notions of notice and control should be supplemented by more 

interventionist regulations on the use of personal data. Although this adjustment 

would be significant, it would not be excessively foreign, given that the largely 

proceduralist GDPR contains indications of a willingness to pass judgement on 

specific forms of data processing and, accordingly, impose heavier regulatory 

burdens on controllers who partake of them. 

 

Yours sincerely,  

Shukri Shahizam 

  

 
 
12 Viktor Mayer-Schönberger and Kenneth Cukier, Big Data: A Revolution That Will 
Transform How We Live, Work, and Think (Houghton Mifflin Harcourt 2013) 173. 
13 GDPR, recital 43. 
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ABSTRACT 

This article discusses the role of costs as a limitation on access to judicial review in the UK. Part 
I assesses the series of financial hurdles to access currently faced by would-be judicial review 
claimants, looking in particular at the impact of recent changes to the availability of legal aid 
funding. Part II argues that affordable access to justice in general is necessary in order to ensure 
that citizens’ rights will be properly respected by governments. Furthermore, access to justice in 
the judicial review context is fundamental because judicial review offers citizens a way to stand 
up to the State to protect themselves and functions as a ‘remedy of last resort’ when all other 
avenues for relief have been exhausted. Part III looks at the case law of the European Court of 
Human Rights regarding the extent to which the availability of legal aid funding is essential to 
the safeguarding of human rights, as well as domestic case law concerning the affordability of 
access to court, and applies this in the judicial review context. The article argues that the right 
approach to the granting of legal aid funding is that explained in Airey v Ireland, but that later 
interpretations, particularly in UK law, have wrongly sought to narrow the principle stated in 
this case in order to maintain that legal aid is only necessary for claimants in rare, ‘exceptional’ 
cases. 
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INTRODUCTION 

Much has already been written about the cuts to legal aid funding in the UK 
and about the detrimental impact this has had on citizens’ access to justice. 
Although this article will discuss why access to justice is important in general, 
most of the piece will focus more specifically on why it is so significant in the 
context of judicial review, an area in which access has been severely reduced in 
recent years through funding cuts and other changes. I will explore the current 
financial position of would-be judicial review claimants in Part I in order to 
provide the necessary context for the arguments made later on. 

 
In Part II, I will ask: what is it that makes access to justice so fundamental? 

I will argue that it is the fact that access to justice is necessary in order to protect 
the enjoyment of citizens’ other rights and entitlements under the law; rather than 
the fact that it is a right that serves an innate end or good in itself. This does not 
mean that it can itself be treated as secondary, however. In fact, quite the opposite 
is true. Access to justice is essential for the safeguarding of all other rights: rights 
which are unenforceable in practice are merely illusory, and so the right which 
protects enforceability must be of paramount importance. More specifically, in 
the judicial review context, the role of access to justice as a safeguard is particularly 
clear, given that judicial review, as the ‘remedy of last resort’, functions as the 
ultimate safety net to protect citizens against abuses by the State.  

 
From this conclusion, Part III moves on to the next logical question: when 

access to justice is so important, how can it have been allowed to suffer the 
extreme attenuation discussed in Part I? I answer this by arguing that true access 
to justice is far more comprehensive than is recognised in the hollow approach 
preferred by recent UK governments. I will argue that enabling a satisfactory 
degree of access to justice goes beyond the mere existence of courts and legal 
procedures which citizens can only realistically and fairly use if they can afford a 
lawyer or have a law degree of their own. Rather, the right of access to justice 
encompasses a right to legal advice and representation, including the grant of 
funding to this end, where it is unreasonable to expect an individual to be able to 
pursue a claim on their own; a common state of affairs in modern judicial review. 
I will examine some of the most significant case law concerning access to justice, 
including access to legal aid, and argue that the best approach largely coheres with 
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the view of the European Court of Human Rights (‘ECtHR’) as stated in Airey v 
Ireland,1 but not with the way in which later interpretations of this case have sought 

to narrow the right to legal aid such that it is only available in rare, ‘exceptional’ 

cases. The idea that cases requiring legal aid are exceptional takes insufficient 

account both of the complexity of the legal processes that citizens are expected 

to navigate and the cost of retaining a professional to do it for them. Furthermore, 

in the context of judicial review, I argue that even the overly narrow tests offered 

for such ‘exceptional’ cases actually apply far more frequently than the 

government wishes to recognise because of the extent of the financial barriers to 

access. 

I. THE ATTENUATION OF ACCESS TO JUDICIAL REVIEW 
 
Judicial review offers a means by which citizens can challenge government 

decisions. It is, therefore, unsurprising that governments tend to regard it as a 

thorn in their side and often seek to restrict its availability.2 Of course, some 

restrictions on access to judicial review are justifiable – inevitably, court time and 

resources are not infinite, and must be preserved for those with meritorious cases. 

However, when this is taken too far, the barriers can become insurmountable 

even to those with worthwhile claims. I argue that this is what has happened 

throughout the last decade. 

 

There exist several widely recognised limitations on access to judicial review. 

Most of these, for example the time limits for bringing a claim and the rules on 

standing, are formal limitations imposed by statute or common law to act as filters 

to keep out those with hopeless claims or those viewed as ‘time wasters’ by the 

 
 
1 Airey v Ireland (1979) 2 EHRR 305. 
2 This perception has been growing in the decades since the advent of the Human Rights 
Act 1998: see Varda Bondy, Lucinda Platt and Maurice Sunkin, ‘The Value and Effects of 
Judicial Review: The Nature of Claims, their Outcomes and Consequences’ (Public Law 
Project, October 2015) 1, 4. 
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government.3 However, the informal limitation, yet by far the most significant by 
far in practice, is the cost of bringing a judicial review claim.4 

 
The ordinary costs rule in English law, just as applicable in judicial review 

cases as in contract or tort disputes, is that the loser will pay the winner’s legal 
costs as well as their own, the rationale being that the winning party has proven 
that they were right and the loser was wrong, and no one should be charged for 
going through the process necessary to vindicate their rights. However, this rule 
does not account for the fact that parties to judicial review proceedings often 
occupy grossly unequal positions – both in terms of their financial situation and 
their experience with the law – and that judicial review claims must generally go 
before the High Court.5 This means that the cheaper small-claims routes, often 
available in private law, are not an option.  

 
In judicial review, the defendant will generally be a government department, 

a Secretary of State, or other form of public authority, and therefore will have far 
greater resources than an ordinary claimant, who is usually a private individual.6 
In contrast to the defendant, the majority of citizens simply do not have the kind 
of money needed to pursue a judicial review claim, especially when faced with the 
prospect of an adverse costs order if they lose, leaving them liable to pay the 

 
 
3 The idea that judicial review claimants are a drain on public resources and government 
time is one to which media conversations around the subject have frequently returned in 
the last decade. See e.g. the rhetoric used by David Cameron during his time in power: 
BBC News, ‘PM to crack down on “time-wasting” appeals’ (19 November 2012) 
<https://www.bbc.co.uk/news/uk-politics-20389297> accessed 26 December 2020. 
4 Tom Hickman, ‘Public Law’s Disgrace’ (UK Constitutional Law Blog, 9 February 2017) 
 <https://ukconstitutionallaw.org/2017/02/09/tom-hickman-public-laws-disgrace/> 
accessed 23 December 2020. 
5 I say ‘generally’ because since the reform of the UK tribunal system (in the Tribunals, 
Courts and Enforcement Act 2007) certain areas of judicial review, such as immigration 
and asylum claims, have been transferred to the Upper Tribunal. It was hoped that this 
would make them more accessible and affordable, as the more inquisitorial style of 
tribunals would be better suited to unrepresented litigants. However, this change has come 
with its own problems: see for example the extensive work of Robert Thomas and Joe 
Tomlinson in this area.  
6 Although public interest claims brought by campaign groups can and do happen, recent 
research shows that they make up a very small proportion of total judicial review claims. 
see Joanna Bell and Elizabeth Fisher, ‘Exploring A Year of Administrative Law 
Adjudication in the Administrative Court’ (Working Paper, 21 September 2020 – 
forthcoming in Public Law). 
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government’s costs in an amount which they have little hope of anticipating at 
the start of the claim. Although he notes that it is difficult to estimate exactly how 
much any one judicial review is likely to cost, Tom Hickman writes: 

 
For a very simple two hour judicial review against a 
government department the costs of losing at trial would 
probably be in the region of £8-12,000. This is the cheapest 
end of the spectrum [...] A moderately complex claim lasting a 
day and not brought against a central government department 
– say, a regulatory body – using external solicitors would be 
expected to cost in excess of £40,000 (plus VAT) and 
potentially over £100,000.  For a substantial two day judicial 
review the cost range is probably between £80,000 and 
£200,000.7 

 
Even the figure he names for the very cheapest end of the scale amounts to 

approximately one third of the median annual income for UK citizens8 – this is 
not an amount of money that can comfortably be risked, even if the claimant 
believes that they have a good chance of winning.  

 
The cost of making a claim had previously been mitigated by the availability 

of legal aid funding and costs protection measures. However, there have been two 
significant Acts of Parliament passed in the last decade which have greatly reduced 
the accessibility of judicial review through changes to funding rules. Firstly, the 
Legal Aid, Sentencing, and Punishment of Offenders Act 2012 (‘LASPO’), 
combined with its attendant regulations,9 made massive cuts to the legal aid 
budget and now restricts the availability of funding for judicial review to only the 
poorest members of society, despite the fact that the class of people who cannot 
reasonably afford it themselves is far broader. Secondly, the Criminal Justice and 

 
 
7 Hickman (n 4). 
8 The median disposable income (after taxes and benefits) of UK households for the 
financial year ending 2020 was £29,900: Office for National Statistics, ‘Average Household 
Income, UK: Financial Year 2020’ (Office for National Statistics, 21 January 2021) 
<https://www.ons.gov.uk/peoplepopulationandcommunity/personalandhouseholdfinan
ces/incomeandwealth/bulletins/householddisposableincomeandinequality/financialyear2
020> accessed 25 January 2021. 
9 Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013; Civil 
Legal Aid (Remuneration) (Amendment) Regulations 2015. 
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Courts Act 2015 (‘CJCA’) greatly limits the possibility of reducing the claimant’s 

financial burden through Costs Capping Orders (‘CCOs’), which limit the extent 

to which a claimant can be liable to pay their opponent’s costs if they lose.10 One 

of the most significant means by which these legislative changes have introduced 

financial disincentives to judicial review is by providing that CCOs11 and legal aid 

funding for judicial review may not be granted until after the claim has passed the 

permission stage.12 This is despite the fact that claimants must compile a 

substantial case prior to this point and, therefore, may incur the bulk of their costs 

before permission is granted or refused.13 

 

The cuts to legal aid funding arising from LASPO have impacted numerous 

areas of legal practice in the UK. One of the most worrying results has been the 

rise of litigants in person – claimants who represent themselves because they 

cannot afford to pay for the expertise of a solicitor. This increases the costs of 

cases by requiring more court time, as such litigants are unfamiliar with legal 

procedure, thus their cases cannot proceed as quickly or effectively as when both 

sides are properly represented. However, especially in judicial review cases, it will 

likely stack the odds even further against individual claimants as they must take 

on the might of a well-funded and experienced governmental legal team without 

any legal expertise of their own.14 This, in turn, increases the probability that the 

claimant will lose their case and be subject to an adverse costs order, leaving them 

liable to pay the expenses of an opponent who will not have scrimped and saved 

on legal fees as they have.  

 

Although the argument has been successfully made, that the unavailability 

of legal aid to claimants facing powerful defendants can constitute an 

infringement of the right to a fair trial due to the inequality of arms between the 

parties, proving this on a given set of facts will be far from simple. In Steel and 

 
 
10 Criminal Justice and Courts Act 2015 (CJCA 2015) s 88. 
11 ibid. 
12 Civil Legal Aid (Remuneration) (Amendment) Regulations 2015. 
13 Noted in ‘The Public Law Project’s submission to the Ministry of Justice’s consultation, 
‘Extending Fixed Recoverable Costs in Civil Cases: Implementing Sir Rupert Jackson’s 
Proposals’ (Public Law Project, June 2019) 1, 10 (PLP Submission). 
14 See e.g. Hazel Genn and Yvette Genn, ‘The Effectiveness of Representation in 
Tribunals’ (Lord Chancellor’s department 1989); see also Andrew Leggat, Tribunals for users: 
One System, One Service: Report of the Review of Tribunals’ (Stationery Office 2001) (Leggatt 
Report) para 4.21. 
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Morris,15 an Art 6 European Convention of Human Rights (‘ECHR’)16 challenge 
arising out of the so-called McLibel17 case (a defamation suit by McDonald’s 
against two Greenpeace activists which had lasted ten years), the European Court 
of Human Rights held that: 

 
[t]he question whether the provision of legal aid is necessary 
for a fair hearing must be determined on the basis of the 
particular facts and circumstances of each case and will depend 
inter alia upon the importance of what is at stake for the 
applicant in the proceedings, the complexity of the relevant law 
and procedure and the applicant's capacity to represent him or 
herself effectively.18 

 
This hardly offers a secure case for anyone seeking judicial review funding; 

rather, it only invites participation in an additional legal procedure in order to 
determine whether the individual’s case satisfies the nebulous requirements of the 
Strasbourg jurisprudence. This is not ideal when the problem at hand is that the 
claimant cannot secure sufficient funding for their present lawsuit. The 
uncertainties resulting from the current case law will be further discussed in Part 
III. 

 
Despite sustained argument in favour of introducing new measures to lessen 

the financial barriers to public access to judicial review, successive governments 
have resisted the calls for change. Suggestions for improvement, which have been 
so far all been rejected,19 have included the introduction of Qualified One-Way 
Costs Shifting, which would ensure that claimants would never have to pay any 
more than ‘the amount (if any) which is a reasonable one…to pay having regard 
to all the circumstances’20 and the extension of the Aarhus Rules (a costs 
protection regime currently only applicable in environmental litigation) to cover 

 
 
15 Steel and Morris v UK (2005) 41 EHRR 22. 
16 Convention for the Protection of Human Rights and Fundamental Freedoms (European 
Convention on Human Rights, as amended) (ECHR) art 6. 
17 McDonald's Corporation v Steel & Morris [1997] EWHC QB 366. 
18 Steel and Morris (n 15) [61]. 
19 Ministry of Justice, ‘Extending Fixed Recoverable Costs in Civil Cases: Implementing 
Sir Rupert Jackson’s proposals’ (Consultation Paper 2019). 
20Sir Rupert Jackson, ‘Review of Civil Litigation Costs: Final Report’ (December 2009) 1, 
Chapter 30. 
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all types of judicial review.21 Notably, the Aarhus Rules were introduced after the 
European Court of Justice found that environmental justice in the UK was 
‘prohibitively expensive’.22 It is unlikely that the costs barrier was significantly 
higher in environmental law cases at this time than in any other area of judicial 
review, yet the (limited) improvements to the new rules have been restricted to 
this field alone. 

 
We may soon see changes to judicial review procedure and funding position 

as a result of the Independent Review of Administrative Law (‘IRAL’), launched 
by the Government in July 2020. IRAL covers an extremely wide range of both 
procedural and substantive issues and will naturally have ramifications for the 
affordability and accessibility of judicial review. However, since the launch of the 
Review, concerns have been raised about the extremely short time period in which 
the panel has been allocated to conduct this very broad review,23 as well as the 
perceived pro-Government slant of the Terms of Reference.24 It may, therefore, 
be naïve to hope that the review will lead to improvements in the near future. 

II. THE SIGNIFICANCE OF ACCESS TO JUSTICE AND THE 
IMPORTANCE OF JUDICIAL REVIEW 

 
Having set out the current position regarding the affordability of judicial 

review in the UK, I will now explain why we should be so concerned about it – 
why access to justice matters, and why access to judicial review in particular is so 
important.  

 
At first, the right of access to justice might appear to be less important than 

many other human rights: after all, many people will never need to enter a 
 
 
21 Sir Rupert Jackson, ‘Review of Civil Litigation Costs: Supplemental Report – Fixed 
Recoverable Costs’ (July 2017) 1, Chapter 10. 
22 In breach of Article 9, paragraph 4 of the Convention on Access to Information, Public 
Participation in Decision-Making and Access to Justice in Environmental Matters (Aarhus 
Convention). 
23 ‘The Independent Review of Administrative Law – Call for Evidence: Submissions from 
a group of Oxford University public lawyers’ (25 October 2020) para 14. 
24 For further discussion of IRAL, as well as more detailed coverage of the issues discussed 
in this section, see Amy Hemsworth, ‘“Streamlining” Judicial Review – The Independent 
Review of Administrative Law’ (Oxford University Undergraduate Law Journal Blog, 3 
September 2020) <https://www.law.ox.ac.uk/ouulj/blog/2020/09/streamlining-judicial-
review-independent-review-administrative-law> (6 February 2021). 
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courtroom, whereas rights like freedom of speech or access to healthcare are far 
more universally enjoyed. However, such an argument misses the essential role of 
access to justice in protecting the enjoyment of those other rights and in 
upholding a law-abiding society more generally. Without some form of dispute 
resolution system which can be relied upon to vindicate individuals’ rights, those 
rights become merely illusory, and the rule of law is not upheld.25 Respect for 
individuals’ rights will consequently decline due to the knowledge that 
unacceptable behaviour will not be penalised. This is equally so in a society where 
such a system exists, but no one can realistically afford to use it.  

 
Moreover, the significance of access to justice also extends beyond enabling 

protection of what we would conventionally term ‘rights’. This is particularly 
important in the administrative law context, and especially in judicial review, 
where the aim of bringing a claim is to have the court evaluate the lawfulness of 
a government decision. We would not ordinarily say that an individual has the 
‘right’ that a public body make its decisions lawfully; nevertheless, where they will 
be affected by those decisions, they have an interest, and that interest is worthy 
of protection.26 Meaningful and affordable access to justice is the means by which 
that protection is secured. 

 
The next question to address is that of the significance of judicial review. It 

is certainly not the only means of redress available in administrative law; indeed, 
it is used in only a small fraction of all administrative cases. Judicial review is the 
‘remedy of last resort’, not only in practice, but by law: one of the formal 
limitations on access to judicial review is that claimants must have exhausted all 
alternative means of obtaining relief before bringing a claim.27 Nevertheless, it is 
extremely important. As the final procedure to which citizens can resort, it can 
function as a kind of safety net which ‘catches’ any claims which do not fit easily 
into established processes or statutory frameworks but have merit nonetheless. 
One essential justification for a judicial system is that the legislator cannot hope 

 
 
25 According to Lord Bingham, one of the eight ‘sub-rules’ of the rule of law is the 

provision of affordable and accessible means for resolving legal disputes: Lord Bingham, 

‘The Rule of Law’ [2007] 66 CLJ 67. 
26 ‘Public law is not at base about rights, even though abuses of power may and often do 

invade private rights; it is about wrongs – that is to say misuses of public power,’ R v 
Somerset CC, ex parte Dixon [1998] Env LR 111 [121] (Sedley J). 
27 See e.g,. R (Glencore Energy UK Ltd.) v HMRC Revenue and Customs [2017] EWCA Civ 1716; 

Oyekan v Secretary of State for the Home Department [2016] EWCA Civ 1352. 
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to think of everything: Parliament cannot predict every possible factual matrix to 
which its Acts might someday be applied, and as a result, we need courts to work 
out how to deal with new situations. Judicial review is an important part of this 
because it allows citizens to raise questions which may never have been asked 
before and which Parliament did not anticipate. Furthermore, judicial review was 
developed by the courts themselves as an inherent competence rather than a 
power conferred on them by Parliament, and there have been strong suggestions 
in the case law that the courts regard it as far more enduring than remedies 
developed via legislation, which can be taken away just as easily as they were 
introduced:  

 
In exceptional circumstances involving an attempt to abolish 
judicial review or the ordinary role of the courts, the Appellate 
Committee of the House of Lords or a new Supreme Court 
may have to consider whether this is a constitutional 
fundamental which even a sovereign Parliament acting at the 
behest of a complaisant House of Commons cannot abolish.28 

 
Meaningful access to judicial review before properly resourced courts is also 

essential because of the complexity of the subject matter. The question of whether 
a government decision in a particular context was made lawfully invites 
consideration of a whole host of different factors and potential grounds of 
challenge – it is not a simple inquiry to make. Moreover, it is not an inquiry which 
can appropriately be carried out and concluded by just anyone. A ruling that a 
public authority decision is unlawful sends the message to the members of the 
executive that they are being observed and that they are not above the law; it can 
also signal to the public that the government has been misbehaving. Citizens have 
a clear interest in the government being bound by the rule of law and the powers 
conferred on it by Parliament. If executive decisions are being made unlawfully, 
it is in all of our interests for this to be identified and dealt with. When a 
meritorious judicial review claim is raised before a court and appropriately 
vindicated, this serves the public as a whole, even if the substantive issue under 
discussion is not one which directly affects everyone. More generally, we have an 

 
 
28 R (Jackson) v Attorney-General [2005] UKHL 56 [102] (Lord Steyn). 
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interest in having a functioning legal system where our rights will be protected as 

we expect. As the Supreme Court stated in UNISON:29 

 

‘[…] the value to society of the right of access to the courts is 

not confined to cases in which the courts decide questions of 

general importance. People and businesses need to know, on 

the one hand, that they will be able to enforce their rights if 

they have to do so, and, on the other hand, that if they fail to 

meet their obligations, there is likely to be a remedy against 

them. It is that knowledge which underpins everyday economic 

and social relations. That is so, notwithstanding that judicial 

enforcement of the law is not usually necessary, and 

notwithstanding that the resolution of disputes by other 

methods is often desirable’.30 

 

Furthermore, in the judicial review context, claimants’ ability to bring their 

disputes to the courts’ attention is often beneficial to the administration itself, 

contrary to popular belief. In their 2015 study, ‘The Value and Effects of Judicial 

Review’, authors Bondy, Platt, and Sunkin identify the perceived negative impact 

of judicial review on public bodies as one of three ‘untested assumptions’ which 

have driven governments (in particular, the 2010-15 coalition government) to 

become increasingly hostile to judicial review. However, the study shows that 

although judicial review does, of course, impose costs on public bodies, it also 

leads to improvements in government decision-making where the public body 

takes on board the opinion of the court and re-examines its processes so that it 

can improve in the future.31 

 

The other key assumptions investigated by this study were ‘that growth in 

the use of [judicial review] has been largely driven by claimants abusing the 

system, either deliberately or otherwise’32 and that ‘[judicial review] litigation tends 

to be an expensive and time consuming detour concerned with technical matters 

 
 
29 R (UNISON) v Lord Chancellor [2017] UKSC 51. 
30 ibid 51 [71] (Lord Reed). 
31 Varda Bondy, Lucinda Platt and Maurice Sunkin, ‘The Value and Effects of Judicial 
Review: The Nature of Claims, their Outcomes and Consequences’ (Public Law Project 
Report, October 2015) 1, 45-6. 
32 ibid 1. 
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of procedure that rarely alters decisions of public bodies’.33 All three arguments 

have frequently been relied upon in government rhetoric around the subject of 

judicial review, most recently in the press release accompanying the launch of 

IRAL: 

 

The review […] will consider whether the right balance is being 

struck between the rights of citizens to challenge executive 

decisions and the need for effective and efficient government. 

 

The move delivers on a manifesto commitment to ensure the 

judicial review process is not open to abuse and delay.34 [all 

emphasis added] 

 

However, the report shows that the empirical evidence does not support 

such claims; on the contrary, the evidence furnished by the study ‘shows them to 

be at best misleading and at worst false’.35 The same is true of the fear, also 

frequently voiced by government officials, that judicial review is being increasingly 

co-opted by campaign organisations who are using it as a way of pursuing ‘politics 

by other means’ and ‘single-issue activism’:36 both the 2015 study and a more 

recent investigation by Joanna Bell and Elizabeth Fisher have shown that public 

interest litigants make up a very small proportion of all judicial review claimants.37 

 

Judicial review is a tool which can be employed not only to protect 

individuals, but to improve society as a whole. The reduction of access to judicial 

review, on the basis of arguments without empirical foundation and to the point 

where only a small minority of citizens can hope to pursue a claim, is therefore 

extremely concerning. The fact that the costs limitation is informal and has been 

largely brought about indirectly, for example through legal aid cuts, which make 

 
 
33 ibid. 
34 Ministry of Justice, ‘Government launches independent panel to look at judicial review’ 
(31 July 2020) <https://www.gov.uk/government/news/government-launches-
independent-panel-to-look-at-judicial-review> accessed 6 February 2021. 
35 Bondy, Platt and Sunkin (n 30) 1. 
36 Chris Grayling, ‘Judicial review is not a promotional tool for countless Left-wing 
campaigners’ Daily Mail (6 September 2013) <https://www.dailymail.co.uk/news/article-
2413135/chris-grayling-judicial-review-promotional-tool-left-wing-campaigners.html> 
accessed 6 February 2021. 
37 Bell and Fisher (n 6). 
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judicial review officially still possible but in reality unavailable for most people, is 
very telling. It shows that governments have not (thus far) been bold enough to 
make the financial barriers to judicial review explicit because they recognise that 
the significance of this right is simply incompatible with the scale of the cutting 
back of access.  

III. THE REQUIREMENTS OF GENUINE ACCESS TO JUSTICE 
 

UK law currently recognises the right of access to justice in two central ways: 
through Art 6(1) of the ECHR, as first elucidated in Golder v UK,38 and as a 
common law constitutional right, as identified by Laws J in R v The Lord Chancellor 
ex p Witham.39 In this section, I will explore the significance of these cases and 
argue that neither go far enough in their protection of access to justice. Witham40 
in particular fails to recognise the importance of access to legal aid in enabling 
individuals to put their case effectively to a court, while Golder is mostly silent on 
that subject.41 The better approach, I argue, is closer to that taken by the ECtHR 
in Airey v Ireland,42 where it was recognised that in many cases meaningful access 
to justice requires access to appropriate legal representation, which in turn will 
often require the grant of legal aid. I disagree with the way in which later 
interpretations have sought to restrict the impact of Airey43 by limiting the right 
to legal aid to ‘exceptional’ cases only, and I will argue here that the truly 
‘exceptional’ scenario is not when a legal claim is complicated enough for the 
prospective claimant to need a lawyer, but rather when it is simple enough for 
them reasonably to do without. This is especially true in fields such as 
administrative law, which are not particularly well understood by those without a 
legal background and are, therefore, already inaccessible to the public. Although 
the cases discussed in this section do not directly concern access specifically to 
judicial review, they address the costs of access to justice more generally and I 
argue that many of the points raised are equally appropriate (and in some cases 
more so) in the judicial review context. 

 

 
 
38 Golder v UK (1975) 1 EHRR 524. 
39 R v The Lord Chancellor ex p Witham [1998] QB 575. 
40 ibid. 
41 Golder (n 37). 
42 Airey (n 1). 
43 ibid. 
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In Golder,44 the claimant was a prisoner who argued before the ECtHR that 

his rights under Art 6(1) ECHR had been breached by the prison authorities, who 
had restricted his access to his lawyer. He had sought to institute proceedings for 
libel but was unable to do so because of the authorities’ actions, even though what 
they had done was not considered a direct or formal hindrance of his ability to go 
to a court. The question was whether Art 6, which provides for the ‘right to a fair 
trial’, guarantees only the fairness of proceedings to which an individual already 
happens to be a party, or whether it also guarantees their own right to institute 
proceedings in the first place. The Court held by a majority that the latter 
interpretation was correct. It considered that, although Art 6 does not explicitly 
state the right of initial access to a court, the right is inherent in the guarantee of 
a fair trial: 

 
[Article 6(1)] secures to everyone the right to have any claim 
relating to his civil rights and obligations brought before a 
court or tribunal. In this way the Article embodies the 'right to 
a court', of which the right of access, that is the right to institute 
proceedings before courts in civil matters, constitutes one 
aspect only. To this are added the guarantees laid down by 
[Article 6(1)] as regards both the organisation and composition 
of the court, and the conduct of the proceedings. In sum, the 
whole makes up the right to a fair hearing.45 

 
The majority emphasised the importance of the rule of law to the framers 

of the ECHR, discussing its treatment in the Preamble as a founding principle of 
the agreement between the Contracting States. The judges considered that it 
would be ‘inconceivable’46 for Art 6 to give procedural guarantees about the 
fairness of legal proceedings without also protecting ‘that which alone makes it in 
fact possible to benefit from such guarantees, that is, access to a court. The fair, 
public and expeditious characteristics of judicial proceedings are of no value at all 
if there are no judicial proceedings’.47 

 

 
 
44 Golder (n 37). 
45 Golder (n 37) [36]. 
46 ibid. 
47 ibid. 
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Witham48 was a domestic judicial review challenge to the Supreme Court 

Fees (Amendment) Order 1996, in which the Lord Chancellor had decided to 

increase the fees for bringing certain types of legal proceedings and to remove the 

exemption from court fees which was in place to ensure that those who could not 

afford them would still be able to access a court. The claimant had wished to bring 
a defamation suit, but because such claims fell outside the scope of legal aid, he 

was unable to afford the new fees and could no longer claim exemption as a result 

of the Lord Chancellor’s order.  

 

The ECHR jurisprudence, including Golder,49 was relied upon in argument 

and recognised in the judgment as offering an alternative basis for finding an 

infringement of the claimant’s rights, but the Court based its decision primarily 

on the violation of a common law ‘constitutional right of access to the courts’.50 

Laws J defined a constitutional right in English law as one which ‘cannot be 

abrogated by the state save by specific provision in an Act of Parliament, or by 

regulations whose vires in main legislation specifically confers the power to 
abrogate’.51 The Court held that such specific provisions were not present in the 

relevant statute, and thus the Order was ultra vires due to its unauthorised 

contravention of the constitutional right. 

 

The ECtHR had stated in Golder that,52 although Art 6(1) encompasses the 

right of access to a court, this right was nevertheless not unlimited: the Court 

recognised several examples of grounds for introducing restrictions, including in 

cases of prisoners (though not to the extent which had been the case in Golder 
itself)53 and ‘regulations relating to minors and persons of unsound mind’.54 In 

Witham,55 though, the domestic court seemed less open to the possibility of 
limitations on the right. Although there was no suggestion that Parliament could 

not abridge or even remove the right of access to a court altogether (provided it 

chose to do so by explicit words), Laws J nevertheless said that ‘the right to a fair 

 
 
48 Witham (n 38).  
49 Golder (n 37). 
50 Witham (n 38) 580A. 
51 ibid 580E. 
52 Golder (n 37). 
53 ibid. 
54 ibid [39]. 
55 Witham (n 38).  
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trial, which of necessity imports the right of access to the court, is as near to an 
absolute right as any which I can envisage’.56 He compared it to the right of 
freedom of expression, saying that ‘the circumstances in which free speech might 
justifiably be curtailed in my view run wider than any in which the citizen might 
properly be prevented by the state from seeking redress from the Queen's 
courts’.57 This case therefore supports the view of access to justice, or access to a 
court, as a paramount right, deserving of the highest protection. 

 
Interestingly, however, Laws J then went on to draw a distinction between 

the different financial hurdles faced by would-be claimants: 
 

[Counsel for the Lord Chancellor] submitted that it was for the 
Lord Chancellor’s discretion to decide what litigation should 
be supported by taxpayers’ money and what should not. As 
regards the expenses of legal representation, I am sure that is 
right. Payment out of legal aid of lawyer’s fees to conduct 
litigation is a subsidy by the state which is in general well within 
the power of the executive, subject to the relevant main 
legislation, to regulate. But the impost of court fees, is, to my 
mind, subject to wholly different considerations. They are the 
cost of going to the court at all, lawyers or no lawyers. They are 
not at the choice of the litigant, who may by contrast choose 
how much to spend on his lawyers.58 

 
It is at this point that I disagree with the views expressed in Witham,59 

because Laws J is suggesting that a claimant’s access to a lawyer is significantly 
less fundamental to their right to a fair trial than is their ability to get through the 
doors of the courtroom. The idea that all that is necessary for a meritorious claim 
to be properly vindicated is for the claimant to raise it to a court’s attention is 
undoubtedly pleasant, but it is simply not grounded in reality. As already noted,60 
extensive studies have shown that represented litigants are more likely to win, 
even before tribunals, which many had hoped would be friendlier to those without 

 
 
56 ibid 585F. 
57 ibid 
58 ibid 586D-E. 
59 Witham (n 38).  
60 PLP Submission (n 13) 5. 
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representation. Although a well-off claimant may be able to choose between many 
different lawyers according to the rates they charge, for many people there is no 
choice at all because they cannot afford even the cheapest services on offer – a 
particular problem faced in judicial review.  
 

The comparison between Golder61 and Witham62 on this point is interesting: 
although in Golder63 the concern of the ECtHR seems primarily to have been with 
the State preventing the claimant from getting to court (which would align with 
the distinction drawn in Witham),64 on the facts of the case, the conduct 
complained of by the claimant was that the authorities had prevented him from 
seeing and corresponding with his lawyer. His access to legal representation seems 
to be identified with his ability to bring legal proceedings: 

 
Golder had made it most clear that he intended ‘taking civil 
action for libel’; it was for this purpose that he wished to 
contact a solicitor, which was a normal preliminary step in itself 
and in Golder's case probably essential on account of his 
imprisonment. By forbidding Golder to make such contact, the Home 
Secretary actually impeded the launching of the contemplated action 
[emphasis added]. Without formally denying Golder his right 
to institute proceedings before a court, the Home Secretary did 
in fact prevent him from commencing an action at that time.65 

 
Admittedly, the Court seems to suggest that Golder’s imprisonment meant 

that he would have a greater need for a lawyer in bringing his claim than would 
an ordinary citizen, so this case cannot be taken as putting access to legal 
representation on equal footing to access to the Court itself. However, the Court 
does recognise that contacting a solicitor is a ‘normal preliminary step’ in 
instituting proceedings, something that is reasonably to be expected of a would-
be claimant rather than a luxury only really required in exceptional cases. 

 
 

 
 
61 Golder (n 37). 
62 Witham (n 38). 
63 Golder (n 37). 
64 Witham (n 38). 
65 Golder (n 37) [531]. 
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The importance of legal representation, and therefore, of legal aid for those 

unable to afford representation by their own means, continued to draw the 
attention of the Strasbourg court. In Airey v Ireland,66 the applicant was challenging 
the unavailability of legal aid for a petition for judicial separation from her 
husband according to Irish family law, contending that because she could not 
afford to pay a solicitor to act for her in the proceedings, the lack of legal aid 
constituted an effective denial of her right to a fair trial under Art 6(1) as 
elucidated in Golder.67 The Irish government contested her application on the basis 
that she could still access the court because she could bring her petition before it 
herself, without legal representation. However, the ECtHR held: 

 
The Court does not regard this possibility, of itself, as 
conclusive of the matter. The Convention is intended to 
guarantee not rights that are theoretical or illusory but rights 
that are practical and effective.  This is particularly so of the 
right of access to the courts in view of the prominent place 
held in a democratic society by the right to a fair trial. It must 
therefore be ascertained whether Mrs. Airey's appearance 
before the High Court without the assistance of a lawyer would 
be effective, in the sense of whether she would be able to 
present her case properly and satisfactorily.68 

 
The Court here recognised that the mere ability to go to a court as a litigant 

in person is not necessarily on its own sufficient to meet the requirements of the 
right of access to justice. Rather, the right may in some cases entail a right to legal 
representation, and consequently a right to legal aid for the purpose of securing 
such representation where the claimant cannot afford it themselves. Airey69 was 
held to be one such case, and the Court found that the applicant’s rights under 
Art 6(1) had been violated.70 

 
 

 
 
66 Airey (n 1). 
67 Golder (n 37). 
68 Airey (n 1) [24]. 
69 ibid. 
70 ibid [28]. 
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In reaching this decision, the Court relied upon several factors present in 

the case which marked it as one where legal aid was necessary for full satisfaction 

of Art 6(1). In particular, it was noted that under Irish law, the decree of judicial 

separation the applicant sought was only available in the High Court, which 

according to expert evidence was the ‘least accessible court’ due to the complexity 

of its procedures and the high fees payable for representation before it.71 

Importantly, these arguments are also applicable in the context of UK judicial 

review: as previously discussed, judicial review claims must generally go before 

the High Court and the judicial review procedure is very complex. The court also 

stated that ‘it seems certain…that the applicant would be at a disadvantage if her 

husband were represented by a lawyer and she were not’72 – this is a fortiori the 

case when a judicial review claimant goes unrepresented, given that their 

opponent is the State itself. 

 

The court also rejected the Irish government’s argument that Airey73 was to 

be distinguished from Golder,74 upon which the applicant relied in her Art 6 claim. 

The government sought to draw this distinction on the basis that unlike in 

Golder,75 ‘the alleged lack of access to court stems not from any act on the part of 

the authorities but solely from Mrs. Airey's personal circumstances’.76 However, 

the court found that, the basis for the application being the government’s 

omission to help Mrs Airey afford representation, rather than an ‘active’ attempt 

to impede her access to the court, was irrelevant: the State was under a positive 

obligation to secure the ECHR rights of its citizens. The Court held that ‘the 

Convention must be interpreted in the light of present-day conditions and it is 

designed to safeguard the individual in a real and practical way’.77 Again, this 

argument is clearly transferable to the UK judicial review context, where ‘present-

day conditions’, as set out in Part I of this piece, clearly demonstrate that most 

citizens need financial support in order to afford a claim. 

 

 

 
 
71 ibid [24]. 
72 ibid. 
73 Airey (n 1).  
74 Golder (n 37).  
75 Airey (n 1). 
76 ibid [25]. 
77 ibid [26]. 
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Although Airey78 did not by any means secure a right to unlimited legal aid 
in civil matters across the board – it made clear that Art 6(1) can in some cases be 
satisfied by the possibility of appearing as a litigant in person, with much 
depending on the complexity of the matter at hand and the attendant 
circumstances79 – its significance lies in its recognition that legal representation is 
generally not an optional extra, but in many cases a requirement for a claimant to 
have meaningful and effective access to justice. One difficulty with the approach 
taken, however, as noted in Part I in the discussion of Steel and Morris80 (which was 
decided after Airey),81 is that the court has frequently stated that the question of 
whether Art 6 requires the grant of legal aid is highly context dependent. 
Although, as I have shown in my discussion of Airey,82 it is possible to identify 
the factors on which the court relies in an individual decision in order to see how 
they apply to new cases, authoritative rulings will require more case law, which in 
turn requires more applications to Strasbourg. Again, this leads us to the 
paradoxical position that would-be claimants may be required to pay for lawyers 
in order to argue that they should be granted funding to afford lawyers.  

 
Another difficulty is that the Strasbourg position has not been entirely 

consistent. Although cases such as Steel and Morris83 have been more faithful to 
the original approach in Airey,84 in later cases, the Court seems to have taken a 
more restricted position. In X v United Kingdom,85 the applicant’s contention that 
the refusal to provide him with legal aid constituted an infringement of his right 
under Art 6(1) was rejected as inadmissible, with the Court stating that this would 
only be the case ‘in exceptional circumstances, namely where the withholding of 
legal aid would make the assertion of a civil claim practically impossible, or where 
it would lead to an obvious unfairness of the proceedings’.86 Airey87 was cited in 

 
 
78 Airey (n 1).  
79 ibid [26]. 
80 Steel and Morris (n 15). 
81 Airey (n 1). 
82 ibid. 
83 Steel and Morris (n 15). 
84 Airey (n 1). 
85 X v United Kingdom (1984) 6 EHRR 136. 
86 ibid [3]. 
87 Airey (n 1). 
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support of this proposition despite the fact that the court in that case had made 
no mention of any need for ‘exceptionality’.88 

 
This idea of exceptionality was then taken up in the UK context during the 

cuts to legal aid under the coalition government.89 Under s10 of LASPO, it is 
possible for those excluded from the ordinary scope of the new civil legal aid rules 
to apply for ‘exceptional case funding’.90 This section was accompanied by 
Guidance furnished by the Lord Chancellor on when the funding was to be 
granted, which initially set a ‘very high threshold’,91 following the wording of X v 
UK92 rather than Airey93 (again using the language of ‘practically impossible’ and 
‘obvious unfairness’).94 However, in 2014, this Guidance was successfully 
challenged in the Gudanaviciene case,95 where the Court of Appeal ruled that it was 
inconsistent with the wording of the primary legislation – as s10 LASPO itself 
had never indicated that the funding would only be available in very rare cases or 
when failure to grant it would undoubtedly constitute a breach of Art 6 ECHR – 
as well as incompatible with several Convention rights. 
 

 
 
 
 

 
 
88 The UK domestic courts have since followed suit, for example in Pine v Law Society [2001] 
EWCA Civ 1574. 
89 The connection between X v UK and the funding cuts was identified by Carol Storer and 
Tom Royston in their 2014 paper: Carol Storer and Tom Royston ‘Obtaining Exceptional 
Funding Under LASPO – Is It Worth Applying?’ (The Public Law and Judicial Review 
North Conference 2014: The Future of Judicial Review, Oxford, July 2014).  
90 Legal Aid, Sentencing and Punishment of Offenders Act 2012, s10. 
91 The Lord Chancellor’s Exceptional Case Funding Guidance (Non-Inquests). As 
originally published, this Guidance stated, ‘the overarching question to consider is whether 
the withholding of legal aid would make the assertion of the claim practically impossible 
or lead to an obvious unfairness in proceedings. This is a very high threshold’. The new 
version of the Guidance, revised after Gudanaviciene, can be accessed at 
<https://www.gov.uk/government/publications/legal-aid-exceptional-case-funding-
form-and-guidance>. 
92 X v UK (n 84). 
93 Airey (n 1). 
94 X v UK (n 84) [3]; Lord Chancellor’s Guidance on Exceptional Case Funding (n 91). 
95 R (on the application of Gudanaviciene and others) v The Director of Legal Aid Casework and 
others [2014] EWCA Civ 1622. 
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Gudanaviciene96 highlighted that the bulk of the Strasbourg jurisprudence did 

not support a narrow interpretation of Airey.97,98 However, I would further argue 
that even the version of the Airey99 principle as expressed in X v UK100 is not 
actually as narrow as its language would first suggest; although certain phrases 
used (‘exceptional’, ‘practically impossible’) give the impression that legal aid will 
only rarely be required, actually applying the criteria in contemporary reality tells 
a different story, especially in the judicial review context. When we consider the 
developments outlined in Part I, which have led to judicial review claims being 
practically unaffordable for the majority of the population, we have a clear basis 
for arguing that the requirements of even this test have been met. The closure of 
early legal advice centres and the lack of any kind of widespread legal education 
to give people a basic understanding of how they might go about exercising their 
rights further reduces the likelihood that citizens will be capable of going to court 
themselves. This has been further highlighted by problems caused by the 
increased frequency of litigants in person coming to court – cases are put less 
effectively and end up costing even more of the court’s time and resources.  

 
Finally, the test asked whether the lack of representation would lead to 

‘obvious unfairness’ in the proceedings. I would argue that obvious unfairness is 
present in any situation in which an unrepresented litigant, without legal education 
or advice, is expected to go up against an experienced government legal team. 
This is especially true when we consider that, given that the majority of judicial 
review cases are brought by individual litigants rather than campaign organisations 
and that judicial review is the remedy of last resort, it is likely that whatever 
government action the claimant is challenging, and whatever other legal 
proceedings they have already been through, may have already had a negative 
impact on their life which may further lessen their capacity to present their case 
effectively. Remember that, in Steel and Morris,101 the Court held that individual 

 
 
96 ibid. 
97 Airey (n 1). 
98 Rosalind English, ‘Exceptional legal aid funding should not be limited to extreme cases 
– Court of Appeal’ (UK Human Rights Blog, 17 December 2014) 
<https://ukhumanrightsblog.com/2014/12/17/exceptional-legal-aid-funding-should-
not-be-limited-to-extreme-cases-court-of-appeal/> accessed 6 February 2021. 
99 Airey (n 1). 
100 X v UK (n 84). 
101 Steel and Morris (n 15).  
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litigants defending against a defamation claim from a big corporation had suffered 

from such inequality of arms as to render the proceedings unfair – surely this is 

even more clearly the case when a litigant not only faces the State itself, but does 

so as the claimant, meaning that they bear the burden of proving their case. 

 

The Gudanaviciene case represents a positive step forward in recognising the 
significance of legal aid funding in the face of recent government hostility.102 

However, even before this decision was handed down and the narrow Guidance 

rejected, the idea that cases where ‘the withholding of legal aid would make the 

assertion of the claim practically impossible or lead to an obvious unfairness in 

proceedings’103 were exceptional, as opposed to a common state of affairs, was 

ludicrous, particularly in the judicial review context. 

 
CONCLUSION 

 
The celebrated barrister Geoffrey Robertson once wrote, ‘The most 

fundamental right of all is the right to challenge the State, under a legal system 

which allows the possibility, occasionally, of winning’.104 Although he was writing 

from a human rights perspective, his words are equally applicable across all of 
public law. The ability to stand up against one’s government, to hold it to account 

for its decisions, and ensure that it behaves according to the law, is essential to 

any free society, yet we have reached a point where this is simply not reasonably 

affordable to the vast majority of people. It is one thing to recognise that there 

are many competing demands on public funding which require compromises be 

made, but entirely another to block access to a whole system of legal procedure 

for all but the very wealthy. Although the cuts to legal aid funding and costs 

protection regimes for judicial review claimants do not directly prevent people 

from taking their cases to court; they ensure that many who do still manage to 

pursue their claims will do so either at great financial risk or at a significant 
disadvantage as a result of their inability to afford legal representation.  
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