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Obligations, Commitments, and the Future of Compliance under the Paris Agreement 

 

I. Introduction 

The Paris Agreement (alternatively ‘the Agreement’) represents a novel approach to climate change 

and is the culmination of two decades of evolution of the UN climate change regime which began in 

1992 with the adoption of the UN Framework Convention on Climate Change (UNFCCC)1 and the 

creation of the Convention’s supreme decision-making body, the Conference of the Parties (COP), and 

was followed five years later by the COP’s adoption of the Kyoto Protocol (alternatively ‘the Protocol’). 

The Kyoto Protocol set legally binding emissions targets for developed countries in two phases ending in 

2020.2 The discussions that ultimately led to the negotiation of the Paris Agreement really began in 2005 

when developed countries began lobbying for a more global approach. Although those discussions 

stalled in 2009 when parties could not resolve significant outstanding issues in Copenhagen, that is 

where the real paradigm shift occurred and states moved away from the top-down structure of the 

Protocol in favour of more flexibility and managed to establish the bottom-up approach that is now a 

hallmark of the Paris Agreement, and shifted away from the differentiation between developed and 

developing country parties.3 The Paris Agreement was finally adopted in 2015 and includes obligations 

for all parties, which is remarkable given the variation in national interests, priorities and circumstances 

of the 197 parties, including large developed countries, countries with emerging economies, oil-

producing countries and small island states.4  

Many elements of the Agreement need to be further developed by both the COP and the COP 

serving as the Meeting of the Parties to the Agreement (CMA), a process that began with the COP 

Decision adopting the Agreement in 2015 in Paris.5 One of these elements is the non-compliance 

mechanism created by Article 15 of the Agreement, which is the subject of this essay.  

Questions remain about how effective the Agreement will be and whether parties will actually 

comply with both their legally binding obligations and the substantive commitments they have made in 

the Agreement. Compliance will ultimately determine how well the Agreement’s overall goal is achieved 

                                                
1 United Nations Framework Convention on Climate Change (New York, 9 May 1992) 1771 U.N.T.S. 107, 31 I.L.M. 
849 (1992), Entered into Force 21 Mar. 1994. (hereinafter UNFCCC) 
2 Kyoto Protocol to the United Nations Framework Convention on Climate Change (Adopted 11 December 1997, 
Entered into Force 16 February 2005) 2303 UNTS 162. (hereinafter Kyoto Protocol) 
3 Daniel Bodansky, ‘The Paris Climate Change Agreement: A New Hope?’ (2016) 110 American Journal of 
International Law 288, 292. 
4 Meinhard Doelle, ‘The Paris Agreement: Historic Breakthrough or High Stakes Experiment?’ (2016) 6 Climate Law 
1, 2. 
5 COP Decision 1/CP.21 FCCC/CP/2015/10/Add.1. (hereinafter COP Decision) 
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but, given that most of the legal obligations are of a procedural nature, what does compliance really 

mean vis-à-vis achieving the objectives of the Agreement?  

After first considering what the obligations and commitments of the Agreement are, as well as other 

provision that run through the Agreement, such as transparency - which is perhaps a main source of the 

Agreement’s strength - some of the general drivers of compliance in multilateral environmental 

agreements (MEAs) will be explored, including why parties either comply or do not and how they may 

be influenced to comply with treaty obligations and non-binding commitments. 

Finally, given this backdrop, this essay will explore what the facilitative non-compliance mechanism 

established by Article 15 of the Agreement might look like given the obligations and commitments of the 

Agreement and the how drivers of compliance can inform the structure of such a mechanism. 

 
II. The Paris Agreement 

 
A. Finding a balance 

Although the Paris Agreement has been the subject of much discussion regarding its legally binding 

effects, there is little question that the Agreement itself is, indeed, a legally binding multilateral 

agreement as it is defined in Article 2 of the Vienna Convention on the Law of Treaties (Vienna 

Convention).6 The more appropriate questions are which provisions of the Agreement are legally binding 

obligations on parties to the Agreement, which provisions are non-legally binding commitments, and 

how the difference between the two matters. 

At this point, more than a year after the Agreement entered into force, it is well understood that the 

legally binding provisions found in the Agreement are primarily of a procedural nature and the non-

legally binding commitments are of a substantive nature. In the leadup to finalization of the Agreement, 

one of the provisions that garnered the most attention as to its legal characterisation revolved around 

nationally determined contributions (NDCs), i.e. whether parties would be required to achieve the NDCs, 

thus giving the Paris Agreement’s NDCs a similar legal status as is found in the Kyoto Protocol’s 

emissions targets, or simply to report them.7 However, given that major countries have either never 

ratified the Protocol, have withdrawn from it, or have yet to accept the Protocol’s second commitment 

targets, the more bottom-up approach to commitments under the Paris Agreement provides a 

potentially more likely scenario of effectiveness. In contrast to the Kyoto Protocol’s internationally 

                                                
6 Vienna Convention on the Law of Treaties (Adopted 23 May 1969, Entered into Force 27 January 1980) 1155 UNTS 
331. (hereinafter Vienna Convention) 
7 Daniel Bodansky, ‘The Legal Character of the Paris Agreement’ (2016) 25 Review of European, Comparative & 
International Environmental Law 142, 146. 
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negotiated, legally binding targets, the Agreement took the route of voluntary, self-imposed 

commitments that are subject to regular review, transparency, and scientific consistency.8 

The effectiveness of a multilateral treaty can be measured by the three interlinked elements of 

participation, ambition, and compliance and the Agreement had to ‘strike a balance’ between broad 

participation and obligations and commitments that could accomplish its stated goal of holding the 

global average temperate increase to well below 2˚C above pre-industrial levels.9 The bottom-up 

approach to the NDCs coupled with legally binding procedural obligations illustrates how the parties 

chose to strike this balance.  

B. Obligations and Commitments under Paris 

What are the main obligations and commitments set out in the Paris Agreement?As mentioned 

earlier, the legally binding provisions are primarily of a procedural nature. They include obligations for 

all parties to prepare, communicate and maintain successive and progressively ambitious NDCs every 

five years (Articles 4.2, 4.3, 4.9). Parties must include information necessary for clarity, transparency and 

understanding of their NDCs and must account for them while promoting environmental integrity, 

transparency, accuracy, and avoiding double counting (Articles 4.8, 4.13). Parties must also regularly 

provide inventories of national greenhouse gas emissions and information necessary to track progress 

(Article 13.7). Further, information regarding adaptation and support is subject to technical expert 

review (Article 13.11).10 

The non-legally binding substantive provisions of the Agreement include a collective aim to reach 

global peaking of greenhouse gas emissions as soon as possible and to undertake rapid reductions 

thereafter with the goal of achieving net zero greenhouse gas emissions by the second half of the 

century (Article 4.1). Developed countries are expected to take the lead but all parties are urged to 

formulate and communicate long-term low greenhouse gas emission strategies, should take action to 

conserve and enhance sinks and reservoirs of greenhouse gasses, and are encouraged to take action to 

implement and support activities to reduce emissions from deforestation and forest degradation 

(Articles 4.1, 4.4, 5.1, 5.2).11  

                                                
8 Doelle (n 4), 3. 
9 Christina Voigt, ‘The Compliance and Implementation Mechanism of the Paris Agreement’ (2016) 25 Review of 
European, Comparative & International Environmental Law 161. 
10 Paris Agreement under the United Nations Framework Convention on Climate Change (Paris, 12 December 2015), 
Entered into Force 4 Nov. 2016. (hereinafter Paris Agreement) 
11 ibid. 
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In addition to provisions governing actions to be taken by the parties (either as a whole, a category 

of parties, or individually), there are a number of mandatory provisions that are not specifically directed 

at parties but are nonetheless important to the effectiveness of the Agreement. These pertain to 

transparency – NDCs and adaptation communications are to be recorded in public registries (Articles 

4.12 and 7.12) – common time frames for NDCs (Article 4.10), support for developing countries (Articles 

4.5 and 7.13), and information to be included in the global stocktake (Article 9.6).12 

 So, although all parties have an obligation to communicate their NDCs every five years and for 

successive NDCs to build upon previously reported ones, there is no legal obligation as to what those 

NDCs should be or whether or how they are to be achieved. NDCs will, however, be published in a public 

registry. Transparency is a vital component of the Agreement and is found in multiple Articles in addition 

to those regarding NDCs, most notably regarding mitigation measures and financial support (Articles 

13.7 and 13.9) and will be discussed in more detail below. 

After years of discussions and negotiation and a slew of iterations of suggestions regarding the type 

of compliance, enforcement, or implementation mechanism - if any - the parties could agree to be 

bound by, they ultimately settled on and agreed to the establishment of an expert-based facilitative 

committee that is transparent, non-adversarial and non-punitive and which will facilitate 

implementation of and promote compliance with the Agreement (Article 15).13 The COP Decision 

provided a bit more detail including the make-up of the committee, which is to consist of twelve 

members with recognized expertise in relevant scientific, technical, socioeconomic, and legal fields, 

elected by the CMA on the basis of equitable geographic representation.14 That is the extent of guidance 

provided by both the Agreement and the COP Decision and details of the committee’s structure, 

procedure, triggers, and outcomes will have to be decided in the years to come. What this committee 

could look like is the topic of discussion for the remaining portions of this essay. 

 
III. Drivers of Compliance 

Multilateral agreements, especially one of a global nature such as the Paris Agreement, take a 

significant investment of time and resources over many years to draft, negotiate and ultimately adopt. 

Such an immense undertaking really only makes sense if parties assume that states accept an obligation 

                                                
12 ibid. 
13 ibid. 
14 COP Decision (n 5), para 102. 
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to comply with an agreement they have just adopted.15 Put another way, “high compliance levels owe 

much to the fact that international law reflects negotiation among the actors that will be the subject of 

it.”16 Additionally, the fundamental legal norm of pacta sunt servanda specifically laid out in Article 26 of 

the Vienna Convention states that “[e]very treaty in force is binding upon the parties to it and must be 

performed by them in good faith.”17 

However, none of this takes state behaviour into consideration. The basic ways in which parties to 

international agreements behave are either very rational, through consideration of the pros and cons of 

certain behaviour (how will a particular choice benefit or harm the state’s interests), or socially 

motivated, i.e. how others in the community will perceive them based on particular actions.18 States are 

political actors and thus, how they are perceived by others in the global community is important. In 

other words, the need to be an accepted member in the international community “is itself the critical 

factor in ensuring acceptable compliance with regulatory agreements.”19 

Given this, we start from an expectation of compliance. What then are the causes of non-

compliance and how can they be avoided? There are two broad categories of non-compliance: good-

faith non-compliance and intentional non-compliance.20 Intentional non-compliance implies a conscious 

decision on the part of the state not to comply with its treaty obligations, i.e. a deliberate violation. 

Given the propensity of states generally to comply with treaties they have adopted, wilful flouting of 

legal obligations is unusual.21 We turn then to good-faith non-compliance, which can happen for a 

variety of reasons when a party who intends to comply falls short. Some of the main factors that are at 

the root of good-faith non-compliance include a limitation of capacity to comply, and social, economic, 

or political changes that make compliance difficult.22  

If a treaty’s obligations require states to take an action (rather than to abstain from acting), lack of 

capacity, whatever form it takes, might severely hamper that state’s ability to comply. This is often seen 

in data gathering and reporting, which lie at the heart of environmental agreements and is often the 

first domestic action a state must take under a new treaty and can be a good indicator of whether a 

                                                
15 Abram Chayes and Antonia Handler Chayes, The New Sovereignty: Compliance with International Regulatory 
Agreements (Harvard University Press 1995), 4. 
16 Ronald Mitchell, ‘Compliance Theory: Compliance, Effectiveness, and Behaviour Change in International 
Environmental Law’ [2007] Oxford Handbook of International Environmental Law 894, 904. 
17 Vienna Convention (n 6). 
18 Mitchell (n 16), 902. 
19 Chayes and Handler Chayes (n 15), 27. 
20 Mitchell (n 16), 895. 
21 Chayes and Handler Chayes (n 15), 10. 
22 ibid. 
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state will be able to comply with other obligations and commitments of a more substantive nature.23 An 

example of this comes from the Montreal Protocol where, just four years after it was signed, nearly half 

of the member states had failed to comply with reporting requirements. A review by the COP found that 

the most extensive issues came from developing countries and the COP quickly learned that most of 

these problems could be solved by funding projects to gather baseline data and build in-country 

capacity to report future data.24  

Comprehensive provisions for support and capacity-building are therefore necessary components of 

treaty compliance. If lack of capacity is indeed a major cause of non-compliance, a system that focuses 

on enforcement or sanctions is misguided in its approach and may have the opposite of its intended 

effect since some might be hesitant to commit to obligations, the violation of which might lead to 

potentially costly sanctions. The shift within international environmental agreements away from 

enforcement models and toward a more facilitative approach reflects the role that incapacities play in 

parties’ non-compliance with treaty provisions.25 

As discussed earlier, states place high value on their standing in the broader global community and 

any mechanism that serves to potentially undermine that standing can be a powerful tool to induce 

compliance. Transparency is one such tool. Especially in international environmental agreements, 

transparency can provide reassurance that others are acting in compliance with treaty obligations and 

that the actor is not being taken advantage of. It can also serve as a deterrent if a party is contemplating 

non-compliance.26 So, even if a state were inclined to violate one of its environmental treaty obligations, 

the knowledge that it cannot do so and continue to be seen both domestically and internationally as a 

good environmental citizen, may deter such behaviour.27  

Particularly in the Paris Agreement, where the substantive provisions are of a non-legally binding 

nature, transparency will be a powerful tool to hold states accountable to their commitments as peer 

pressure can be a significant driver of compliance in the climate change regime.28 Not only can other 

states see the NDCs submitted by parties, their progress in achieving them and successive NDCs, but so 

can non-state actors such as NGOs, civil society, sub-state actors, and private industry, leaving states 

open to additional pressure and negative attention.  
                                                

23 ibid, 155. 
24 DG Victor, ‘The Early Operation of the Montreal Protocol’s Non-Compliance Procedure’ (1996) 1996 International 
Institute for Applied Systems Analysis, http://pure.iiasa.ac.at/4863/ accessed 27 November 2017. 
25 Mitchell (n 16), 909. 
26 Chayes and Handler Chayes (n 15), 135. 
27 Mitchell (n 16), 903. 
28 Alexander Zahar, ‘A Bottom-Up Compliance Mechanism for the Paris Agreement’ (2017) 1 Chinese Journal of 
Environmental Law 69, 71. 
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IV. Article 15 Non-Compliance Mechanism 

A. The case for a non-compliance mechanism 

The move toward non-compliance procedures and away from structures with heavier enforcement 

mechanisms in MEAs has much to do with the subject matter, which does not lend itself to traditional 

law. Causality between environmental damage and a particular actor is frequently difficult to establish, 

traditional remedies are not useful (restoring the status quo after environmental damage may be 

impossible), and the polluter is typically not a state but an entity within the state.29 Non-compliance 

procedures, with an ability to be pro-active and identify potential issues in advance of non-compliance, 

are better suited to address issues in MEAs that are difficult to address in bilateral, dispute-oriented 

systems.30 This trend is visible in non-compliance procedures set up under the Montreal Protocol, the 

Convention on Long-Range Transboundary Air Pollution (LRTAP), the Aarhus Convention, and others. 

It is not surprising then, that the Paris Agreement calls for a facilitative non-compliance mechanism 

rather than an enforcement mechanism.  

B. Article 15 non-compliance committee 

So, what will the non-compliance committee under Article 15 look like? First, it is important to 

remember that ‘compliance’ only pertains to legally binding provisions, which in the case of the 

Agreement are those of a procedural nature. However, the mechanism under Article 15 is meant to both 

promote compliance and facilitate implementation and given the architecture of the Agreement with its 

binding and non-binding provisions, a committee with a similar architecture that aims at capturing both 

types of provisions would make sense.  

 

B.1. Structure 

One possibility is a committee that has two branches, which is a structure that is similar to the Kyoto 

Protocol’s but would be functionally different without an enforcement branch. Here, the branches 

would be a compliance branch to address legally binding procedural obligations and an implementation 

branch to focus on the non-binding substantive provisions of the Agreement.31 Under this model, the 

compliance branch would determine causes of non-compliance and work with parties to address 

                                                
29 Jan Klabbers, ‘Compliance Procedures’ [2007] The Oxford Handbook of International Environmental Law 997, 
1001. 
30 Victor (n 24). 
31 Voigt (n 9), 166. 
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barriers and could, in the case of persistent non-compliance, issue declarations of non-compliance.32 

This branch would be similar to the implementation/compliance committees under the Montreal 

Protocol, the Aarhus Convention, and LRTAP, all of which approach non-compliance with a view to 

finding constructive solutions and bringing parties into compliance. These committees typically may 

recommend appropriate financial, technical, or other assistance to facilitate compliance.33 The 

compliance branch of the Paris Agreement’s non-compliance committee could further ask noncompliant 

parties to provide information about the causes of non-compliance and to submit a plan for achieving 

compliance, which is similar to the Kyoto Protocol’s committee’s ability to request compliance action 

plans from non-complaint parties.  

Criticism of this type of approach is based on the failure of the facilitative branch under the Kyoto 

Protocol, which has been rebuffed by parties in the limited instances of offers of assistance. The 

facilitative branch under the Kyoto Protocol may provide advice, facilitate assistance and formulate 

recommendations, much like what is proposed above under the Paris Agreement but has been wholly 

ineffective in its role.34 This criticism fails to recognize the differences between the procedural 

obligations under the Kyoto Protocol and the Agreement, and the importance of each vis-à-vis the 

substantive obligations/commitments within the context of the entirety of their respective enforcement 

or non-compliance mechanisms. The Protocol rightfully focuses on its robust and sophisticated 

enforcement branch due to its top-down structure of legally binding targets.35 

As discussed earlier, most non-compliance issues of procedural obligations tend to stem from lack of 

capacity, so a branch focused on assisting parties with compliance issues could have a measurable 

impact on non-compliance.  

Parties’ implementation of NDCs is central to achieving the overall goal of the Agreement so the 

second branch would facilitate implementation of the substantive provisions of the Agreement.36 Since 

these provisions are not legally binding, the implementation branch could work closely with the 

transparency framework of the Agreement and rely on information provided by parties regarding 

progress made on implementation37, all of which is public and, as discussed earlier, transparency can be 

a powerful motivator. The implementation branch could work with parties to clarify and resolve any 

                                                
32 ibid, 167. 
33 Patricia Birnie, Alan Boyle and Catherine Redgwell, International Law & the Environment (Third Edition, Oxford 
University Press 2009), 247. 
34 Zahar (n 28), 91. 
35 ibid. 
36 Voigt (n 9), 167. 
37 ibid. 
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outstanding questions, make recommendations, share best practices and provide assistance and 

support of a technical or capacity building nature.  

Criticism of this approach is based on a problematic view of the ‘flexibility’ of the transparency 

mechanism and focuses primarily on political flexibility rather than flexibility of a mechanism.38 This 

assessment again fails to recognize important differences in the structure and intention of flexibility in 

the Agreement as compared to the inflexibility of e.g. the Kyoto Protocol’s enforcement mechanism: 

flexibility is a vital component when all parties are expected to comply with all obligations and 

commitments where the Kyoto Protocol’s substantive obligations pertain only to Annex I Parties, making 

flexibility much less desirable given the nature of the parties involved. 

A bifurcated committee would serve to address the different types of concerns and issues that are 

likely to arise from the different types of obligations and commitments under the Agreement and best 

serve the goal of the Agreement. 

 

 B.2. Triggers 

An important element of any non-compliance procedure, which has not been addressed by either 

the Agreement itself or the COP Decision is the question of how issues of non-compliance or 

implementation would be submitted to the committee’s two branches (assuming a bifurcated approach 

as discussed in the previous section). 

One option is different triggers for each of the committee’s branches. The compliance committee 

would have four triggers, which are mostly in line with other committees of this sort: 1) A party could 

self-report compliance concerns to the committee; 2) any party to the Agreement could trigger the non-

compliance process; 3) the committee itself could begin proceedings based on information available 

from the public registry and other review and reporting requirements under UNFCCC, and 4) the CMA 

could initiate the process.39 The implementation branch of the committee would have two triggers: 

party self-reporting and a trigger based on the outcome of reports by the technical expert review 

process under Article 13.7.40 The technical expert review process is probably best suited to identify gaps 

in implementation of NDCs and the need for capacity-building assistance but may not be able to provide 

specific recommendations for solutions as the committee could.  

                                                
38 Zahar (n 29). 
39 Voigt (n 10). 
40 ibid. 
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Given the COP Decision’s recognition of the importance of non-party stakeholders, including civil 

society, private sector, financial institutions, cities, and other subnational authorities,41 it is not 

inconceivable that there could be allowance for an additional trigger as is found in the Aarhus 

Convention where members of the public and NGOs may bring issues of non-compliance to the 

committee.42 This would be of particular interest for the implementation branch which would consider 

the substantive provisions of the Agreement which are potentially more complex, varied, challenging to 

uncover via technical expert review and are less likely to be self-reported. 

Both the compliance branch and the implementation branch of the non-compliance committee 

could act as a forum for parties to share information, see recommendations for solutions and learn 

about best practices. The committee with its two branches would be well-situated to act as the 

clearinghouse of information on common challenges to compliance and implementation, successful 

interventions and assistance, clarification and explanation of obligations and commitments to the 

parties.  

 

V. Conclusion  

Given the new approach taken in developing the Paris Agreement and the nature of the provisions 

of the Agreement, there is great opportunity to make progress on climate change. This will only happen, 

however, if the Agreement proves to be effective which means its broad participation must now 

translate to implementation of its provisions and compliance with its obligations.  

Although one can assume that parties intend to comply with their obligations and implement their 

substantive commitments, a non-compliance committee can be of tremendous help but only if its 

structure, role, and mandate are well-defined. Given the language in Article 15, the mechanism is meant 

to facilitate implementation and promote compliance with the provisions of the Agreement. Thus, a 

well-defined committee that is bifurcated with branches to focus on specific subject areas (procedural 

versus substantive) seems like it would provide the best opportunity for success.  

 

 

                                                
41 COP Decision (n 5). 
42 Aarhus Convention, Decision 1/7: Review of Compliance, Report of 1st Mtg of Parties, UN Doc ECE/MP PP/2/Add 
8 (2004). 


